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Preface 


This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations from decisions posted to Lexis Ad- 
vance through April 15, 2021. Annotations are taken from decisions or articles 
that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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TENNESSEE CODE ANNOTATED 


TITLE 39 
CRIMINAL OFFENSES 


11. General Provisions. 


Part 
Part 
Part 


1. Construction 
5. General Defenses 
6. Justification Excluding Criminal Responsibility 


12. General Offenses. 


Part 


3. Crimes of Force or Violence 


13. Offenses Against Person. 


Part 
Part 
Part 
Part 
Part 
Part 
Part 
Part 
Part 


Section 
39-11-106. 


39-11-504. 


39-11-611. 
39-11-620. 
39-11-622. 


1. Assaultive Offenses 
2. Criminal Homicide 

3. Kidnapping and False Imprisonment 

5. Sexual Offenses 

6. Invasion of Privacy 

7. Standardized Treatment for Sex Offenders 

8. Terrorism Prevention and Response Act of 2002 
9. Surveillance by Unmanned Aircraft 

10. Burglary 


CHAPTER 11 
GENERAL PROVISIONS 


Part 1. Construction 


Title definitions. 
Part 5. General Defenses 
Duress. 
Part 6. Justification Excluding Criminal Responsibility 


Self-defense. 

Use of deadly force by a law enforcement officer. 

Justification for use of force — Exceptions — Immunity from civil liability — Civil 
action based upon defendant’s use or threatened use of force or the results of 
defendant’s use or threatened use of force. 
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PART 1 
CONSTRUCTION 


39-11-103. Territorial jurisdiction. 


NOTES TO DECISIONS 


1. In General. 

Tennessee had territorial jurisdiction and the 
county was the proper venue for defendant’s 
trial for conspiracy to sell over 300 grams of 
methamphetamine because the _ evidence 


showed that one of co-conspirator’s transported 
methamphetamine from Atlanta to the county 
in Tennessee. State v. Castillo, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 472 (Tenn. Crim. 
App. July 9, 2020). 


39-11-104. Construction of criminal code. 


NOTES TO DECISIONS 


1. Constitutionality. 

T.C.A. § 39-14-402(a)(3) does not violate the 
fair warning doctrine merely because it has not 
been for a significant period of time employed to 
the prosecution of burglaries where a person 
entered a building open to the public, without 


39-11-1006. Title definitions. 


the consent of the owner, and committed or 
attempted to commit a felony, theft, or assault. 
State v. Bowens, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 791 (Tenn. Crim. App. Oct. 23, 
2018), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 186 (Tenn. Mar. 26, 2020). 


(a) As used in this title, unless the context requires otherwise: 


(1) “Antique firearm” means: 


(A) Any firearm, including any firearm with a matchlock, flintlock, 
percussion cap, or similar type of ignition system, manufactured in or 


before the year 1898; 


(B) Any replica of any firearm described in subdivision (a)(1)(A) if such 


replica: 


(i) Is not designed or redesigned for using rimfire or conventional 


centerfire fixed ammunition; or 


(ii) Uses rimfire or conventional centerfire fixed ammunition which is 
no longer manufactured in the United States and which is not readily 
available in the ordinary channels of commercial trade; or 
(C) Any muzzle loading rifle, muzzle loading shotgun, or muzzle loading 

pistol, which is designed to use black powder, or a black powder substitute, 

and which cannot use fixed ammunition; 

(2) “Benefit” means anything reasonably regarded as economic gain, 
enhancement or advantage, including benefit to any other person in whose 


welfare the beneficiary is interested; 


(3) “Bodily injury” includes a cut, abrasion, bruise, burn or disfigurement, 
and physical pain or temporary illness or impairment of the function of a 


bodily member, organ, or mental faculty; 
(4) “Coercion” means a threat, however communicated, to: 


(A) Commit any offense; 


(B) Wrongfully accuse any person of any offense; 
(C) Expose any person to hatred, contempt or ridicule; 
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(D) Harm the credit or business repute of any person; or 

(EK) Take or withhold action as a public servant or cause a public servant 
to take or withhold action; 

(5) “Criminal negligence” refers to a person who acts with criminal 
negligence with respect to the circumstances surrounding that person’s 
conduct or the result of that conduct when the person ought to be aware of 
a substantial and unjustifiable risk that the circumstances exist or the result 
will occur. The risk must be of such a nature and degree that the failure to 
perceive it constitutes a gross deviation from the standard of care that an 
ordinary person would exercise under all the circumstances as viewed from 
the accused person’s standpoint; 

(6) “Deadly weapon” means: 

(A) A firearm or anything manifestly designed, made or adapted for the 
purpose of inflicting death or serious bodily injury; or 

(B) Anything that in the manner of its use or intended use is capable of 
causing death or serious bodily injury; 

(7)(A) “Deception” means that a person knowingly: 

(i) Creates or reinforces a false impression by words or conduct, 
including false impressions of fact, law, value or intention or other state 
of mind that the person does not believe to be true; 

(ii) Prevents another from acquiring information which would likely 
affect the other’s judgment in the transaction; 

(iii) Fails to correct a false impression of law or fact the person knows 
to be false and: 

(a) The person created; or 

(6) Knows is likely to influence another; 

(iv) Fails to disclose a lien, security interest, adverse claim or other 
legal impediment to the enjoyment of the property, whether the impedi- 
ment is or is not valid, or is or is not a matter of public record; 

(v) Employs any other scheme to defraud; or 

(vi)(a) Promises performance that at the time the person knew the 

person did not have the ability to perform or that the person does not 

intend to perform or knows will not be performed, except mere failure 
to perform is insufficient to establish that the person did not intend to 
perform or knew the promise would not be performed; 

(6) Promising performance includes issuing a check or similar sight 
order for the payment of money or use of a credit or debit card when 
the person knows the check, sight order, or credit or debit slip will not 
be honored for any reason; 

(B) “Deception” does not include falsity as to matters having no pecu- 
niary significance or puffing by statements unlikely to deceive ordinary 
persons in the group addressed; 

(8) “Defendant” means a person accused of an offense under this title and 
includes any person who aids or abets the commission of such offense; 

(9) “Deprive” means to: 

(A) Withhold property from the owner permanently or for such a period 
of time as to substantially diminish the value or enjoyment of the property 
to the owner; 
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(B) Withhold property or cause it to be withheld for the purpose of 
restoring it only upon payment of a reward or other compensation; or 

(C) Dispose of property or use it or transfer any interest in it under 
circumstances that make its restoration unlikely; 

(10) “Destructive device”: 

(A) Means: 

(i) Any explosive, incendiary, or poison gas: 
(a) Bomb; 
(6) Grenade; 
(c) Rocket having a propellant charge of more than four ounces (4 
OZ.); 
(d) Missile having an explosive or incendiary charge of more than 
one-quarter ounce (0.25 oz.); 
(e) Mine; or 
(f) Device similar to any of the devices described in subdivisions 
(a)(10)(A)G)(a)-(e); and 
(ii) Any combination of parts either designed or intended for use in 
converting any device into any destructive device described in subdivi- 
sion (a)(10)(A)G) and from which a destructive device may be readily 
assembled; and 

(B) Does not include: 

(i) Any device that is neither designed nor redesigned for use as a 
weapon; | 

(ii) Any device, although originally designed for use as a weapon, that 
is redesigned for use as a signaling, pyrotechnic, line throwing, safety, or 
similar device; 

(iii) Surplus ordnance sold, loaned, or given by the secretary of the 

Army pursuant to 10 U.S.C. § 7684(2), 10 U.S.C. § 7685, or 10 U.S.C. 

§ 7686; 

(iv) Any antique or rifle which the owner intends to use solely for 
sporting purposes; or 
(v) Any other device that is not likely to be used as a weapon; 

(11) “Effective consent” means assent in fact, whether express or appar- 
ent, including assent by one legally authorized to act for another. Consent is 
not effective when: 

(A) Induced by deception or coercion; 

(B) Given by a person the defendant knows is not authorized to act as 
an agent; 

(C) Given by a person who, by reason of youth, mental disease or defect, 
or intoxication, is known by the defendant to be unable to make reasonable 
decisions regarding the subject matter; or 

(D) Given solely to detect the commission of an offense; 

(12) “Emancipated minor” means any minor who is or has been married, 
or has by court order or otherwise been freed from the care, custody and 
control of the minor’s parents; 

(13) “Firearm”: 

(A) Means: 

(i) Any weapon that will or is designed to or may readily be converted 
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to expel a projectile by the action of an explosive; 
(ii) The frame or receiver of any such weapon; 
(iii) Any firearm muffler or firearm silencer; or 
(iv) Any destructive device; and 

(B) Does not include an antique firearm; 

(14) “Force” means compulsion by the use of physical power or violence 
and shall be broadly construed to accomplish the purposes of this title; 

(15) “Fraud” means as used in normal parlance and includes, but is not 
limited to, deceit, trickery, misrepresentation and subterfuge, and shall be 
broadly construed to accomplish the purposes of this title; 

(16) “Government” means the state or any political subdivision of the 
state, and includes any branch or agency of the state, a county, municipality 
or other political subdivision; 

(17) “Governmental record” means anything: 

(A) Belonging to, received or kept by the government for information; or 
(B) Required by law to be kept by others for information of the 
government; 

(18) “Grave sexual abuse” means: 

(A) Aggravated rape, pursuant to § 39-13-502; 

(B) Rape, pursuant to § 39-13-503; 

(C) Rape of a child, pursuant to § 39-13-522; or 

(D) Aggravated rape of a child, pursuant to § 39-13-531; 

(19) “Handgun” means any firearm with a barrel length of less than 
twelve inches (12") that is designed, made or adapted to be fired with one (1) 
hand; 

(20) “Harm” means anything reasonably regarded as loss, disadvantage 
or injury, including harm to another person in whose welfare the person 
affected is interested; 

(21) “Intentional” means that a person acts intentionally with respect to 
the nature of the conduct or to a result of the conduct when it is the person’s 
conscious objective or desire to engage in the conduct or cause the result; 

(22) “Jail” includes workhouse and “workhouse” includes jail, whenever 
the context so requires or will permit; 

(23) “Knowing” means that a person acts knowingly with respect to the 
conduct or to circumstances surrounding the conduct when the person is 
aware of the nature of the conduct or that the circumstances exist. A person 
acts knowingly with respect to a result of the person’s conduct when the 
person is aware that the conduct is reasonably certain to cause the result; 

(24) “Law enforcement officer” means an officer, employee or agent of 
government who has a duty imposed by law to: 

(A) Maintain public order; or 

(B) Make arrests for offenses, whether that duty extends to all offenses 
or is limited to specific offenses; and 

(C) Investigate the commission or suspected commission of offenses; 

(25) “Legal privilege” means a particular or peculiar benefit or advantage 
created by law; 

(26) “Minor” means any person under eighteen (18) years of age; 

(27)(A) “Obtain” means to: 
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(i) Bring about a transfer or purported transfer of property or of a 
legally recognized interest in the property, whether to the defendant or 
another; or 

(ii) Secure the performance of service; 

(B) “Obtain” includes, but is not limited to, the taking, carrying away or 
the sale, conveyance or transfer of title to or interest in or possession of 
property, and includes, but is not limited to, conduct known as larceny, 
larceny by trick, larceny by conversion, embezzlement, extortion or 
obtaining property by false pretenses; 

(28) “Official proceeding” means any type of administrative, executive, 
legislative or judicial proceeding that may be conducted before a public 
servant authorized by law to take statements under oath; 

(29) “Owner” means a person, other than the defendant, who has posses- 
sion of or any interest other than a mortgage, deed of trust or security 
interest in property, even though that possession or interest is unlawful and 
without whose consent the defendant has no authority to exert control over 
the property; 

(30) “Person” includes the singular and the plural and means and 
includes any individual, firm, partnership, copartnership, association, cor- 
poration, governmental subdivision or agency, or other organization or other 
legal entity, or any agent or servant thereof; 

(31) “Property” means anything of value, including, but not limited to, 
money, real estate, tangible or intangible personal property, including 
anything severed from land, library material, contract rights, choses-in- 
action, interests in or claims to wealth, credit, admission or transportation 
tickets, captured or domestic animals, food and drink, electric or other 
power. Commodities of a public nature, such as gas, electricity, steam, water, 
cable television and telephone service constitute property, but the supplying 
of such a commodity to premises from an outside source by means of wires, 
pipes, conduits or other equipment is deemed a rendition of service rather 
than a sale or delivery of property; 

(32) “Public place” means a place to which the public or a group of persons 
has access and includes, but is not limited to, highways, transportation 
facilities, schools, places of amusement, parks, places of business, play- 
grounds and hallways, lobbies and other portions of apartment houses and 
hotels not constituting rooms or apartments designed for actual residence. 
An act is deemed to occur in a public place if it produces its offensive or 
proscribed consequences in a public place; 

(33) “Public servant” means: 

(A) Any public officer or employee of the state or of any political 
subdivision of the state or of any governmental instrumentality within the 
state including, but not limited to, law enforcement officers; 

(B) Any person exercising the functions of any such public officer or 
employee; 

(C) Any person participating as an adviser, consultant or otherwise 
performing a governmental function, but not including witnesses or 
jurors; or 

(D) Any person elected, appointed or designated to become a public 
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servant, although not yet occupying that position; 

(34) “Reckless” means that a person acts recklessly with respect to 
circumstances surrounding the conduct or the result of the conduct when the 
person is aware of, but consciously disregards a substantial and unjustifiable 
risk that the circumstances exist or the result will occur. The risk must be of 
such a nature and degree that its disregard constitutes a gross deviation 
from the standard of care that an ordinary person would exercise under all 
the circumstances as viewed from the accused person’s standpoint; 

(35)(A) “Recorded device” means the tangible medium upon which sounds 

or images are recorded or otherwise stored; 

(B) “Recorded device” includes any original phonograph record, disc, 
tape, audio, or videocassette, wire, film or other medium now known or 
later developed on which sounds or images are or can be recorded or 
otherwise stored, or any copy or reproduction which duplicates, in whole or 
in part, the original; 

(36) “Security guard/officer” means an individual employed to perform 
any function of a security guard/officer and security guard/officer patrol 
service as set forth in the Private Protective Services Licensing and 
Regulatory Act, compiled in title 62, chapter 35; 

(37) “Serious bodily injury” means bodily injury that involves: 

(A) A substantial risk of death; 

(B) Protracted unconsciousness; 

(C) Extreme physical pain; 

(D) Protracted or obvious disfigurement; 

(E) Protracted loss or substantial impairment of a function of a bodily 
member, organ or mental faculty; or 

(F) A broken bone of a child who is twelve (12) years of age or less; 
(38) “Services” includes labor, skill, professional service, transportation, 

telephone, mail, gas, electricity, steam, water, cable television, entertain- 
ment subscription service or other public services, accommodations in 
hotels, restaurants or elsewhere, admissions to exhibitions, use of vehicles or 
other movable property, and any other activity or product considered in the 
ordinary course of business to be a service, regardless of whether it is listed 
in this subdivision (a)(38) or a specific statute exists covering the same or 
similar conduct; and 

(39) “Value”: 

(A) Subject to the additional criteria of subdivisions (a)(39)(B)-(D), 
“value” under this title means: 

(i) The fair market value of the property or service at the time and 
place of the offense; or 

(ii) If the fair market value of the property cannot be ascertained, the 
cost of replacing the property within a reasonable time after the offense; 

(B) The value of documents, other than those having a readily ascer- 
tainable fair market value, means: 

(i) The amount due and collectible at maturity, less any part that has 
been satisfied, if the document constitutes evidence of a debt; or 

(ii) The greatest amount of economic loss that the owner might 
reasonably suffer by virtue of loss of the document, if the document is 
other than evidence of a debt; 
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(C) If property or service has value that cannot be ascertained by the 
criteria set forth in subdivisions (a)(39)(A) and (B), the property or service 
is deemed to have a value of less than fifty dollars ($50.00); 

(D) If the defendant gave consideration for or had a legal interest in the 
property or service that is the object of the offense, the amount of 
consideration or value of the interest shall be deducted from the value of 
the property or service ascertained under subdivision (a)(39)(A), (B) or (C) 


to determine value; and 


(KE) For a violation of § 39-14-408(b)(1), the value of the property 
includes the fair market value of repairing, cleaning, and restoring the 


property. 


(b) The definition of a term in subsection (a) applies to each grammatical 


variation of the term. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1030, §§ 1, 
23°1995, ‘ch. 322)°§°1;.,1996; ich, 11009, 79" 22; 
1997, ch. 437, § 2; 2009, ch. 307, § 1; 2009, ch. 
325, § 1; 2011, ch. 348, § 1; 2014, ch: 984, § 1; 
2019, ch. 279, §§ 1, 2; 2020 (2nd Ex. Sess.), ch. 
3,9 (2) 2OZ), ch? 837s"; 


Compiler’s Notes. 

For the Preamble to the act concerning a 
uniform framework of laws that will protect the 
rights of all Tennesseans to peacefully demon- 
strate, see Acts 2020 (2nd Ex. Sess.), ch. 3. 

2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
that the act, which amended this section, ap- 
plies to offenses committed after August 20, 
2020. 

Acts 2021, ch. 83, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “2020 Defense Doc- 
trine.” 

Acts 2021, ch. 88, § 9 provided that by Janu- 
ary 1, 2022: 

(1) The peace officer standards and training 
commission shall update all law enforcement 
training materials to reflect this act; and 

(2) Any instructor who provides a handgun 
safety course that satisfies the training require- 
ment to obtain a handgun carry permit shall 
update all training materials to reflect this act. 


Amendments. 

The 2019 amendment rewrote the definition 
of “Firearm”, which read: “‘Firearm’ means any 
weapon designed, made or adapted to expel a 
projectile by the action of an explosive or any 
device readily convertible to that use;”; and 
added the definitions of “Antique firearm” and 
“Destructive device”. 

The 2020 (2nd Ex. Sess.) amendment by ch. 3 
added (E) in the definition of “Value”. 

The 2021 amendment added the definition of 
“Grave sexual abuse”. 


Effective Dates. 

Acts 2019, ch. 279, § 5. May 2, 2019. 

Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20, 2020. 

Acts 2021, ch. 83, § 10. April 7, 2021. 


Attorney General Opinions. 

Public Chapter 279, which became effective 
May 2, 2019, exempted “antique firearm|s]” 
from the definition of “firearm” in T.C.A. § 39- 
11-106(a)(11). As a result of the passage of 
Public Chapter 279, the prohibitions in T.C.A. 
§ 39-11-1307 on the possession of firearms and 
handguns by individuals convicted of felonies 
and certain misdemeanors no longer apply to 
antique firearms. OAG 19-19, 2019 Tenn. AG 
LEXIS 56 (10/9/2019). 
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1 Bodily Injury. 

2 Coercion. 

3. Criminal Negligence. 
4, Deadly Weapon. 
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; Force. 
10. Intentional and Knowing. 
11. Owner. 
12. Serious Bodily Injury. 
13. Value. 


14. Evidence. 

15. —Sufficient. 
16.  —lInsufficient. 
17. Reckless. 

18. Benefit. 


1. Bodily Injury. 

Proof was sufficient to sustain defendant’s 
conviction for aggravated rape based on his 
own act of sexually penetrating the victim be- 
cause the jury accredited the victim’s testimony 
that defendant sexually penetrated her without 
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her consent and that defendant caused the 
bodily injury to the victim; photographs admit- 
ted at trial corroborated a nurse’s testimony 
regarding the victim’s injury to her vagina. 
State v. Foster, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 222 (Tenn. Crim. App. Apr. 9, 
2019). 


2. Coercion. 

Evidence was sufficient to support defen- 
dant’s conviction for coercion of a witness be- 
cause during a phone call, defendant threat- 
ened to kill defendant’s spouse by putting a 
bomb in the spouse’s car if the spouse did not 
drop the spouse’s charges against defendant. 
From this, the jury reasonably could have in- 
ferred that defendant threatened to kill defen- 
dant’s spouse in an attempt to influence the 
spouse, as a prospective witness in the domes- 
tic assault case, to avoid testifying against 
defendant. State v. Jackson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 353 (Tenn. Crim. App. 
May 14, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 454 (Tenn. Aug. 5, 2020). 


3. Criminal Negligence. 

Evidence supported defendant’s criminally 
negligent homicide and aggravated child ne- 
glect convictions because, based on defendant’s 
testimony, the jury could have found that de- 
fendant acted knowingly when defendant took 
medication, placed the infant victim in a bed in 
an unsafe sleeping environment, and fell asleep 
which resulted in the victim’s death. Moreover, 
the jury could have determined that defendant 
was criminally negligent in that the victim 
should have known that the victim’s actions 
were a gross deviation from the standard of 
care. State v. Buchanan, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 844 (Tenn. Crim. App. 
Nov. 15, 2018). 

Even though the trial court erred by failing to 
instruct the jury on the lesser-included offenses 
of reckless homicide and criminally negligent 
homicide relative to the felony murder charge, 
as the key issue in the case was defendant’s 
mental state, the error was harmless because 
the jury was properly instructed on all lesser- 
included offenses in the first degree premedi- 
tated murder count, including reckless homi- 
cide and criminally negligent homicide, and the 
jury’s guilty verdict in that count entailed find- 
ing that defendant acted with premeditation, 
rejecting that he acted recklessly or in self- 
defense. State v. Odom, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 157 (Tenn. Crim. App. 
Feb. 28, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 361 (Tenn. June 5, 2020). 

Evidence supported defendant’s criminally 
negligent homicide conviction because defen- 
dant arrived and approached the victim at a 
dice game with a handgun and the intent to 
take money from the victim, an altercation 
ensued, and codefendant took the handgun and 
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shot the victim multiple times. Defendant was 
aware of, but disregarded, the risk created by 
displaying a firearm at the victim and defen- 
dant’s failure to perceive the risk was a gross 
deviation from the standard of care that an 
ordinary person would have exercised. State v. 
Moore, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 352 (Tenn. Crim. App. May 15, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
503 (Tenn. Sept. 16, 2020). 


4. Deadly Weapon. 

Evidence was sufficient to support defen- 
dant’s aggravated assault conviction because a 
rational jury could have found that he know- 
ingly caused the victim to reasonably fear im- 
minent bodily injury by the manner in which he 
displayed a deadly weapon, the baseball bat, 
because he approached the victim in an aggres- 
sive manner, the victim feared he would be 
struck and jumped into a nearby car to avoid 
harm, and based on defendant’s threats earlier 
in the day it was reasonable for the victim to 
believe that defendant presented a real, imme- 
diate threat to his safety. State v. Fisher, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 453 
(Tenn. Crim. App. June 20, 2018), dismissed, 
Fisher v. Genovese, — F. Supp. 2d —, 2020 U.S. 
Dist. LEXIS 79795 (M.D. Tenn. May 6, 2020). 

Defendant’s aggravated assault conviction 
was proper, as he said he intentionally rammed 
the victims’ small car with his tractor-trailer 
because the driver pulled out in front of him 
and then tapped her brakes, plus defendant 
caused bodily injury to both victims with the 
use of a deadly weapon, his tractor-trailer; 
defendant’s statement that he intentionally hit 
the vehicle was sufficient to establish the reck- 
less mens rea. State v. Smith, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 632 (Tenn. Crim. 
App. Aug. 20, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 676 (Tenn. Nov. 14, 
2018). 

Evidence supported defendant’s multiple 
reckless aggravated assault convictions be- 
cause defendant acted recklessly as a witness 
testified that defendant was driving in the 
wrong direction on an interstate highway when 
defendant’s SUV hit the victims’ car head-on 
and crash reconstructionists testified that de- 
fendant’s SUV was driving in the wrong direc- 
tion and that the SUV’s crash data recording 
system reflected that the SUV accelerated just 
before impact. State v. Pena, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 761 (Tenn. Crim. App. 
Oct. 8, 2018). 

Evidence was sufficient to convict defendant 
of two counts of aggravated assault with a 
deadly weapon on two law enforcement officers 
because defendant intentionally and knowingly 
used his vehicle as a deadly weapon, causing 
both officers to reasonably fear imminent bodily 
injury as defendant placed his vehicle into 
reverse and rammed into the officers’ vehicle 
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with enough force to cause it to spin over 90 
degrees; and an automobile could be considered 
a deadly weapon. State v. Baker, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 341 (Tenn. Crim. 
App. June 7, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 484 (Tenn. Sept. 20, 2019). 


6. Effective Consent. 

For purposes of the burglary statute, a retail 
store does not effectively consent to a banned 
person’s entry into the store simply because 
that individual enters the store to carry on a 
commercial activity; and the failure to detect or 
to even prosecute a criminal act, criminal tres- 
pass, does not prohibit enforcement or prosecu- 
tion of subsequent criminal act. A retail store’s 
failure to recognize a banned individual who 
enters its buildings does not amount to assent 
in fact, whether express or apparent, for the 
banned individual to enter the retail store 
based on the statutory definition of effective 
consent. State v. Ivey, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 789 (Tenn. Crim. App. Oct. 
23, 2018), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 245 (Tenn. Mar. 26, 2020). 

Because the jury charge on effective consent 
was at worst incomplete, not erroneous, and 
the issue was waived by defendant’s failure to 
make a contemporaneous objection. State v. 
Hefner, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 381 (Tenn. Crim. App. July 2, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
191 (Tenn. Mar. 26, 2020). 

Trial court did not commit plain error by 
failing to specify whether “effective consent” 
related to entry into the building or to the theft 
because the jury instructions were clear enough 
for the jury to determine that defendant did not 
have consent to enter a store or to steal prop- 
erty; an asset protection associate of the store 
testified that defendant did not have permis- 
sion to enter the store and did not have permis- 
sion to conceal merchandise down his pants. 
State v. Hefner, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 381 (Tenn. Crim. App. July 2, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 191 (Tenn. Mar. 26, 2020). 


7. Force. 

Evidence was sufficient to convict defendant 
of resisting arrest because defendant ignored 
officers’ orders to come out from underneath a 
vehicle and had to be dragged out; defendant 
then refused to place his arms behind his back 
so that he could be handcuffed; and defendant 
struggled with the arresting officers before an 
investigator was able to place handcuffs on 
him. State v. Baker, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 341 (Tenn. Crim. App. June 
7, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 484 (Tenn. Sept. 20, 2019). 

Evidence was insufficient to support defen- 
dant’s rape conviction because there was no 
evidence of force or coercion, as the victim 
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recanted her allegation at trial, defendant’s 
confession included no details that could be 
construed as force or coercion, and the State 
was not permitted to use the victim’s state- 
ments contained on a video recording as sub- 
stantive evidence of defendant’s guilt as it did 
not satisfy the requirements of Tenn. R. Evid. 
803(26) and it did not seek the admission of the 
video. State v. Wyse, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 687 (Tenn. Crim. App. Oct. 
20, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for resisting arrest because 
according to both the eyewitness testimony and 
the body camera video defendant acted aggres- 
sively towards the officer from the outset of the 
incident. Defendant refused the officer’s re- 
quest to place his hands behind his back, he 
refused to get on the ground as ordered, and he 
physically resisted the officer’s attempts to gain 
control of his arms and hands. State v. Elliott, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 127 
(Tenn. Crim. App. Mar. 31, 2021). 


10. Intentional and Knowing. 
Evidence supported defendant’s aggravated 
child abuse conviction because an expert in 


forensic pathology, who performed the one- 


year-old victim’s autopsy, testified that the vic- 
tim, defendant’s stepchild, died from multiple 
blunt force injuries and because the jury heard 
recordings of defendant’s statements that were 
made during a police interview as to what 
happened. It was reasonable for the jury to 
conclude that defendant knowingly inflicted the 
victim’s extensive injuries, other than by acci- 
dental means, while in defendant’s sole care. 
State v. Batiz, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 721 (Tenn. Crim. App. Nov. 1, 
2019), review denied and ordered not pub- 
lished, — S.W.38d —, 2020 Tenn. LEXIS 140 
(Tenn. Mar. 26, 2020). 

Evidence supported defendant’s second de- 
gree murder conviction because codefendant 
brought a handgun to take money from the 
victim, an altercation occurred, defendant ob- 
tained the gun during the altercation, defen- 
dant pointed the gun at the victim and fired it 
multiple times, and the gunshot wounds re- 
sulted in the victim’s death. Defendant acted 
with an awareness that defendant’s conduct 
was reasonably certain to cause the victim’s 
death. State v. Moore, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 352 (Tenn. Crim. App. May 
15, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 503 (Tenn. Sept. 16, 2020). 

Defendant acted with the intent to kill and 
with premeditation in that defendant traded 
handguns for a high-powered assault rifle; de- 
fendant stopped defendant’s car at a red light 
on a street, lowered the window, pointed the 
rifle toward an unarmed group of people on a 
sidewalk who did not provoke defendant, and 
fired a shot, paused, and fired a second shot; 
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and defendant fled the scene and disposed of 
the rifle during a high-speed police pursuit. 
State v. Corbin, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 664 (Tenn. Crim. App. Oct. 9, 
2020). 


11. Owner. 

Evidence was sufficient to support defen- 
dant’s theft conviction, even though the victim 
died before defendant drove away in the vic- 
tim’s truck, because at the time of his death, 
the victim had both possession of the truck and 
a beneficial interest in the truck given that he 
routinely used it as a means of transportation, 
and therefore he was the truck’s owner. State v. 
Helmick, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 104 (Tenn. Crim. App. Mar. 23, 2021). 


12. Serious Bodily Injury. 

Testimony that the victim’s nose was broken, 
eye and ear were cut, his hearing aid was 
driven into his ear, he required stitches, and he 
was in physical pain was sufficient to support a 
finding of serious bodily injury. State v. Martin, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 735 
(Tenn. Crim. App. Apr. 3, 2018). 

Because the rape of a child necessarily in- 
volved mental suffering—or at least a threat of 
such—within the meaning of serious bodily 
injury, the mitigating factor under T.C.A. § 40- 
35-113(1) was inapplicable to defendant’s of- 
fenses. State v. Kimble, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 826 (Tenn. Crim. App. 
Nov. 7, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 122 (Tenn. Feb. 21, 2019). 

Evidence was sufficient to convict the first, 
second, and third defendants of especially ag- 
gravated kidnapping because defendants 
knowingly confined the victim by hanging her 
by her arms from the ceiling in order to inflict 
serious bodily injury upon her; and, although 
each defendant argued that the victim volun- 
tarily submitted to the BDSM (bondage and 
discipline, dominance and submission, and sa- 
dism and masochism) lifestyle and her role as a 
house slave, the evidence did not support the 
argument that the victim consented to having 
her liberty restricted so that she could be 
beaten to death. State v. Reynolds, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 864 (Tenn. 
Crim. App. Nov. 28, 2018), review denied and 
ordered not published, — S.W.3d —, 2019 Tenn. 
LEXIS 162 (Tenn. Apr. 11, 2019). 

Because defendant was convicted of both 
especially aggravated burglary and aggravated 
assault based on the same serious bodily injury 
to the victim, defendant’s especially aggravated 
burglary conviction had to be reduced to aggra- 
vated burglary. State v. Fykes, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 441 (Tenn. Crim. 
App. July 22, 2019). 

Evidence was sufficient to convict defendant 
of especially aggravated burglary and aggra- 
vated assault because defendant did not reside 
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at the victim’s house and he entered without 
the victim’s effective consent as he did not have 
a key to the victim’s house, and he entered by 
throwing a cinder block through a window; and 
the victim suffered serious bodily injury as she 
had significant swelling and pain, a broken 
nose, a fractured jaw, multiple contusions, and 
permanent vision impairment. State v. Fykes, 
—§.W.3d —, 2019 Tenn. Crim. App. LEXIS 441 
(Tenn. Crim. App. July 22, 2019). 

Evidence was sufficient to support the ele- 
ment of serious bodily injury as required to 
establish the offense of especially aggravated 
robbery because as a result of the robbery, the 
victim suffered permanent scarring on his head 
and inside of his lip, and photographs of the 
same were admitted into evidence at trial. 
State v. Darvin, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 571 (Tenn. Crim. App. Sept. 17, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 16 (Tenn. Jan. 15, 2020). 

Definition of serious bodily injury under 
T.C.A. § 39-11-106(a)(34) was inapplicable for 
purposes of terminating a parent’s rights on the 
ground of severe child abuse, and instead, 
T.C.A. § 87-1-102(b)(27) governed. In re 
Imerald W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 43 (Tenn. Ct. App. Jan. 31, 2020). 

Evidence was sufficient to establish serious 
bodily injury, and therefore defendant’s convic- 
tion of especially aggravated kidnapping was 
affirmed, because the record showed that defen- 
dant repeatedly struck the victim resulting in 
her losing consciousness multiple times, defen- 
dant had to support her while walking, she 
could not shower or walk from the shower to the 
hotel bed unassisted, her eyes were so swollen 
from the beating that she could not see the 
hotel telephone and had to feel around for the 
cord, and she suffered a laceration on her head 
that bled, a hematoma to the back of the head, 
extremely swollen facial features that pre- 
vented paramedics from examining the victim’s 
eyes and mouth, a broken nose and eye socket 
that required surgery, and a neck sprain. State 
v. Evans, — 8.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 623 (Tenn. Crim. App. Sept. 18, 2020). 

Evidence was sufficient to convict defendant 
of aggravated assault and domestic assault 
because the victim suffered serious bodily in- 
jury after being hit and then kicked in the face 
multiple times by defendant; her left eye was 
swollen shut, and the left side of her face was 
heavily bruised; the victim testified that she 
still experienced facial pain from the assault, 
and her eye still did not completely open; de- 
fendant and the victim had been dating for 
approximately two years and had been living 
together; and defendant did not act in self- 
defense as he was not in danger of death or 
serious bodily injury at the time he dragged the 
victim out of the truck and then kicked her in 
the face multiple times. State v. Porter, — 


39-11-106 


S.W.3d —, 2020 Tenn. Crim. App. LEXIS 654 
(Tenn. Crim. App. Oct. 6, 2020). 

Evidence was sufficient to find defendant 
guilty of especially aggravated robbery as a 
principle offender or under a theory of criminal 
responsibility because defendant and his ac- 
complices pointed their guns at the victim; the 
victim gave them his wallet, and one of them 
took the victim’s money from the victim’s hand 
and also demanded the victim’s cell phone; the 
victim punched the individual when he reached 
for the victim’s cell phone, and one of the 
accomplices ran up to the victim and shot him 
in the head; and the victim suffered serious 
bodily injury, and later died from his wound. 
State v. Lumpkin, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 809 (Tenn. Crim. App. Dec. 
23, 2020). 


13. Value. 

Cost to repair the victims’ properties in a 
vandalism case was an appropriate measure of 
value. State v. Bolton, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 1196 (Tenn. Crim. App. Jan. 
31, 2014). 

Defendant was properly convicted of theft of 
property over the value of $60,000 because he 
stipulated at trial that he admitted to police to 
forging the deeds that conveyed the three prop- 
erties to him, two appraisals of the properties 
—one using a cost approach and the other a 
market value approach—determined the value 
of property at $60,000 or more, and the trial 
court did not abuse its discretion by allowing 
lay witnesses to testify that they believed that 
the appraised values of the properties were low. 
State v. Sears, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 686 (Tenn. Crim. App. Sept. 10, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 57 (Tenn. Jan. 18, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of felony vandalism because it 
showed that defendant used a forklift to pick up 
the victim’s pickup truck and flip the truck on 
its side, the victim stated that his truck was in 
excellent condition and the insurance adjuster 
said that the truck was an average to above- 
average vehicle, the adjuster estimated that 
the cost to repair the truck was $9,488.24, and 
because the adjuster determined that the truck 
was totaled, the victim was written a check for 
$12,562.83, which was determined to be the 
value of the truck minus a $250 deductible. 
State v. Chambers, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 449 (Tenn. Crim. App. June 
29, 2020). 


14. Evidence. 


15. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions of vandalism because the 
proof established that defendant had, over at 
least 16 months, dumped massive amounts of 
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construction and demolition debris on the vic- 
tims’ properties without the consent of any of 
the victims. The State presented sufficient 
proof of the value of the damaged properties 
because a geologist testified about the cost to 
remove and dispose of the debris defendant 
dumped on the victims’ property and the cost to 
fill the pits on the properties, and an operations 
manager for an industrial and environmental 
contractor testified that one victim’s property 
no longer held any value due to the amount of 
damage caused by the dumping. State v. Bol- 
ton, — S.W.3d —, 2014 Tenn. Crim. App. LEXIS 
1196 (Tenn. Crim. App. Jan. 31, 2014). 

Evidence that the 90-year-old victim was 
very bruised, with lots of facial trauma, was 
very uncomfortable and in pain due to the 
repeated blows to her face, and faced the pos- 
sibility for intracranial bleeding due to her 
being on a blood thinner was sufficient to sup- 
port a finding that she suffered serious injury 
involving a substantial risk of death and to 
support first defendant’s conviction for aggra- 
vated robbery. State v. Brooks, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 461 (Tenn. Crim. 
App. June 25, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for theft of property valued at 
$1,000 or more because witnesses’ testimony 
established the total value of all the fitness 
trackers taken during the five thefts; both wit- 
nesses testified that they were charged with 
keeping track of the fitness trackers and that 
they maintained logs of the items, and both 
testified to the manufacturer’s suggested retail 
price of the fitness trackers at the time they 
were taken. State v. Jones, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 479 (Tenn. Crim. App. 
June 28, 2018), affd, 589 S.W.3d 747, 2019 
Tenn. LEXIS 505 (Tenn. Nov. 13, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of reckless homicide and ag- 
gravated child abuse because it showed that 
defendant was alone in the room with the 
five-year-old victim who suffered injuries that 
medical experts equated with having been in- 
jured in a car accident or while skydiving. State 
v. Cooke, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 550 (Tenn. Crim. App. July 23, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
761 (Tenn. Dec. 5, 2018). 

Evidence was sufficient to convict defendant 
of especially aggravated robbery as the victim 
suffered serious bodily injury based on both an 
obvious disfigurement and the substantial im- 
pairment of a function of a bodily member 
because the victim testified that he was unable 
to fully perform his work duties for a year after 
the shooting and even needed help turning a 
screwdriver; he had a scar on his neck from the 
shooting that would continue to expand as time 
progressed; and he suffered a spinal fracture to 
his C4 vertebra. State v. Nelson, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 718 (Tenn. Crim. 
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App. Sept. 21, 2018), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 76 (Tenn. Jan. 18, 2019). 

Evidence was sufficient to convict defendant 
of two counts of attempted second degree mur- 
der because defendant knowingly fired at least 
four rounds into the tow truck containing the 
two victims; the evidence presented at trial 
established that defendant was not standing in 
front of the tow truck when he fired his weapon; 
the jury rightfully rejected defendant’s argu- 
ment that his actions were justified because he 
was in state of passion caused by the towing of 
his brother’s truck; one victim was perma- 
nently paralyzed from the armpits down; and it 
was apparent from the record that the jury 
heard and rejected defendant’s self-defense ar- 
gument at trial. State v. Proffitt, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 901 (Tenn. Crim. 
App. Dec. 18, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for possession of a firearm 
with the intent to go armed during the commis- 
sion of a dangerous felony because a trooper 
recovered a firearm and a baggy containing 
marijuana and pills from defendant’s person 
during a search of his vehicle. State v. Barnett, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 142 
(Tenn. Crim. App. Mar. 6, 2019), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 352 (Tenn. July 
18, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der because it showed that both before and 
after a drug transaction defendant and the 
victim argued, defendant shot the victim in the 
face, and he disposed of the gun by throwing it 
from a bridge. Defendant also failed to render 
aid to the victim and fled the scene. State v. 
Ward, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 202 (Tenn. Crim. App. Apr. 1, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
331 (Tenn. July 18, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated kidnapping be- 
cause it showed that he choked the victim from 
behind, he did not attempt to retrieve any of 
her scattered belongings, he threatened to snap 
her neck unless she stopped screaming and got 
into the vehicle, the victim briefly lost con- 
sciousness and when she came to she was 
partially inside the vehicle, an eyewitness saw 
two men trying push a woman into a vehicle, 
the victim did not escape until defendant fled, 
and she sustained injuries to her head, and 
scratches, and bruises. State v. Green, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 376 
(Tenn. Crim. App. June 28, 2019). 

Evidence was sufficient to support defen- 
dant’s first degree premeditated murder convic- 
tion because defendant requested a witness to 
drive defendant to the scene of a fight where 
the victim and a group of men were fighting, 
defendant spoke angrily to the victim and pro- 
voked the fighting, defendant admitted to chas- 
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ing the victim into the woods, defendant admit- 
ted to shooting once at the victim who died from 
a gunshot wound, and defendant appeared to 
lack emotion after the shooting, disposed of the 
weapon, and fled the jurisdiction. State v. Fra- 
zier, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 385 (Tenn. Crim. App. July 1, 2019). 

Evidence was sufficient for a rational juror to 
have determined that defendant entered a 
store and committed a theft because an asset 
protection associate of the store observed defen- 
dant select five pairs of scrubs, conceal them in 
his pants, and proceed to the exit. State v. 
Hefner, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 381 (Tenn. Crim. App. July 2, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
191 (Tenn. Mar. 26, 2020). 

Evidence was sufficient to support defen- 
dants’ convictions of first-degree murder be- 
cause it showed that they fired multiple shots 
into a house after calling the home to see if a 
particular person was at the house, and the fact 
that they did not kill their intended victim was 
irrelevant. State v. Avant, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 415 (Tenn. Crim. App. 
July 12, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 53 (Tenn. Jan. 17, 2020). 

Evidence was sufficient to support defen- 
dants’ convictions of attempted first-degree 
murder resulting in serious bodily injury be- 
cause they opened fire on a home with people 
inside and were seen by an eyewitness firing 
shots from the car, and while the proof did not 
indicate which defendant actually fired the shot 
that injured the victim both defendants were 
criminally responsible for the conduct of the 
other. The proof also supported the finding that 
the victim suffered the loss of a bodily organ. 
State v. Avant, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 415 (Tenn. Crim. App. July 12, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 53 (Tenn. Jan. 17, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of second-de- 
gree murder, reckless homicide, and criminally 
negligent homicide because her friend’s testi- 
mony established that defendant pulled the 
trigger on the gun that killed the three victims, 
the testimony was corroborated by the fact that 
defendant’s fingerprint was on a receipt recov- 
ered from one victim’s vehicle, a witness testi- 
fied that defendant entered his home with 
blood on her clothes and a pistol that was not 
fully loaded, and the pistol was one of the types 
of pistol that could have fire the bullets recov- 
ered from the crime scene. State v. Isaac, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 733 
(Tenn. Crim. App. Nov. 13, 2019), review denied 
and ordered not published, — S.W.3d —, 2020 
Tenn. LEXIS 145 (Tenn. Apr. 1, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated rape because 
the two victims each testified that defendant 
held them down on the bed and took turns 
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vaginally penetrating them, physical evidence 
matching defendant’s DNA profile and one of 
the victim’s DNA profile was found at the scene, 
and each victim testified that they felt pain 
during the rape. State v. Johnson, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 312 (Tenn. Crim. 
App. Apr. 30, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 548 (Tenn. Sept. 16, 
2020). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated child abuse be- 
cause the physician testified that all of the 
victim’s injuries were recent and non-acciden- 
tal and the overwhelming evidence showed that 
the victim was in the sole care of defendant 
when he received his injuries. State v. Groves, 
— §$.W.3d —, 2020 Tenn. Crim. App. LEXIS 332 
(Tenn. Crim. App. May 12, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 510 
(Tenn. Sept. 16, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of child neglect because defen- 
dant, knowing that victim was injured, failed to 
immediately contact the mother or seek medi- 
cal assistance for the victim. State v. Groves, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 332 
(Tenn. Crim. App. May 12, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 510 
(Tenn. Sept. 16, 2020). 

Evidence was sufficient to convict defendant 
of reckless homicide because she consciously 
disregarded a substantial and justifiable risk 
that the baby would suffocate by placing her 
hand over the baby’s mouth and nose after 
birth, and the risk was of such a nature and 
degree that its disregard constituted a gross 
deviation from the ordinary standard of care. 
State v. Brown, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 441 (Tenn. Crim. App. June 25, 
2020). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated assault and 
domestic assault because the victim testified 
that she was defendant’s girlfriend and they 
lived together, defendant held her down and 
put his hand on her throat, crushing her air- 
way, defendant put all of his weight on her and 
she could not breathe, defendant only let go 
when their dog bit him, an officer testified the 
victim had visible injuries to her face, and the 
victim identified photographs of the injuries 
defendant caused. State v. Green, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 120 (Tenn. Crim. 
App. Mar. 30, 2021). 


16. —Insufficient. 

Defendant’s trial counsel provided deficient 
performance by failing to challenge the suffi- 
ciency of the evidence of defendant’s especially 
aggravated robbery conviction on the basis that 
the act of violence or force, which resulted in 
serious bodily injury to the victim and elevated 
the charged offense to especially aggravated 
robbery, occurred after the taking was com- 
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plete. Boatwright v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 178 (Tenn. Crim. App. 
Mar. 10, 2020). 


17. Reckless. 

Evidence supported defendant’s vehicular 
homicide by reckless conduct and reckless ag- 
gravated assault convictions because defendant 
acted recklessly as a witness testified that 
defendant was driving in the wrong direction 
on an interstate highway when defendant’s 
SUV hit the victims’ car head-on and crash 
reconstructionists testified that defendant’s 
SUV was driving in the wrong direction and 
that the SUV’s crash data recording system 
reflected that the SUV accelerated just before 
impact. State v. Pena, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 761 (Tenn. Crim. App. Oct. 8, 
2018). 

Evidence was sufficient to support defen- 
dant’s conviction of reckless endangerment be- 
cause it showed that he fired two shots from a 
handgun at the boyfriend, who was standing 
behind and near the ex-wife, which placed her 
in imminent danger of death or serious bodily 
injury. In so doing, defendant consciously dis- 
regarded a substantial and unjustifiable risk 
that the ex-wife would be injured or killed by a 
stray bullet. State v. Myers, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 285 (Tenn. Crim. App. 
Apr. 30, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 314 (Tenn. July 17, 2019). 

Sufficient evidence supported defendant’s 
reckless homicide conviction because the evi- 
dence showed defendant mishandled a firearm 
defendant knew was loaded, resulting in a 
victim’s death. State v. Lane, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 600 (Tenn. Crim. App. 
Sept. 20, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 111 (Tenn. Feb. 19, 2020). 

Evidence was sufficient to convict defendant 
of misdemeanor reckless endangerment as he 
showed a complete disregard for the victim’s 
well-being because she testified that she lost 
consciousness after being assaulted by defen- 
dant; he left her lying injured in the middle of 
the highway in the dark with impaired vision 
and no shoes or cell phone; there were no street 
lights for 2.4 miles; and she walked 3.8 miles 
barefooted to a restaurant to get help. State v. 
Porter, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 654 (Tenn. Crim. App. Oct. 6, 2020). 

Evidence was sufficient to support a convic- 
tion for the lesser-included offense of reckless 
homicide because defendant was a perpetrator 
of the offense under a theory of criminal respon- 
sibility; and defendant acted recklessly with 
respect to circumstances surrounding the con- 
duct or the result of the conduct as he was 
aware of but consciously disregarded a sub- 
stantial and unjustifiable risk that the circum- 
stances existed or the result would occur. State 
v. Lumpkin, — S.W.3d —, 2020 Tenn. Crim. 
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App. LEXIS 809 (Tenn. Crim. App. Dec. 23, 
2020). 


18. Benefit. 

Trial court erred in granting defendant, a 
corrections officer, judgments of acquittal on 
three counts of official misconduct because, 
while he had no relationship with the three 
inmates at issue, did not try to confer a benefit 
or do harm to them, and did not receive any- 
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thing from them in exchange for entering un- 
earned work credits, the benefit was not re- 
quired to accrue to defendant, but could benefit 
“any other person in whose welfare” he had an 
interest, and whether he “was interested” in 
the welfare of a third party for whom a benefit 
was obtained was a question for a properly 
instructed jury. State v. Stoner, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 390 (Tenn. Crim. 
App. July 3, 2019). 


39-11-112. Repealed or amended laws — Application in prosecution for 


offense. 


NOTES TO DECISIONS 


ANALYSIS 


iL. Applicability. 
a Construction with Other Statutes. 
4 Proper Sentence. 


1. Applicability. 

Grading defendant’s theft conviction as a 
Class E felony and imposing a Class E felony, 
Range II offender sentence of two years consti- 
tuted plain error because prior to his sentenc- 
ing hearing, the statute was amended to pro- 
vide that the theft of property valued at $1,000 
or less was a Class A misdemeanor. The sen- 
tence was vacated and modified. State v. Odom, 
—§.W.3d —, 2019 Tenn. Crim. App. LEXIS 160 
(Tenn. Crim. App. Mar. 12, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 533 
(Tenn. Dec. 9, 2019). 

Defendant’s conviction for theft was to be 
modified from a Class D felony to a Class E 
felony because the Tennessee Public Safety Act 
of 2016, 2016 Tenn. Pub. Acts ch. 906, modified 
the grading of theft offenses to provide for a 
lesser penalty. While at the time of defendant’s 
crime and indictment defendant’s actions 
amounted to a charge and conviction of a Class 
D felony for theft, by the time of defendant’s 
sentencing hearing, the Act had taken effect, 
and therefore, defendant’s actions constituted a 
Class E felony for theft. State v. Cole-Pugh, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 176 
(Tenn. Crim. App. Mar. 18, 2019), appeal de- 
nied, State v. Cole-Pugh, — S.W.3d —, 2019 
Tenn. LEXIS 538 (Tenn. Dec. 10, 2019). 

Savings statute was applicable to the revi- 
sions in T.C.A. § 39-41-105 providing for pen- 
alties for violation of the theft statute and thus, 
defendant’s offense was reduced to a Class E 
felony rather than a Class D felony. State v. 
Goldberg, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 180 (Tenn. Crim. App. Mar. 20, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
541 (Tenn. Dec. 5, 2019). 

T.C.A. § 39-11-112, the criminal savings stat- 
ute, applies to the amendments of the theft 


grading statute. State v. Ruben, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 116 (Tenn. Crim. 
App. Feb. 19, 2020). 

State’s claim that the trial court erred in 
applying the Criminal Savings Statute to de- 
fendant’s conviction for theft over $500 lacked 
merit because the amended version of the theft 
grading statute provided for a lesser penalty for 
defendant’s theft conviction than the prior ver- 
sion of the statute and thus, the condition 
provided in the Criminal Savings Statute was 
satisfied. State v. Crosland, — $.W.3d —, 2020 
Tenn. Crim. App. LEXIS 134 (Tenn. Crim. App. 
Feb. 24, 2020). 

Inasmuch as defendant’s sentencing hearing 
was held after the enactment of the amended 
theft grading statute, the trial court should 
have classified defendant’s theft convictions in 
counts 3 and 4 as Class A misdemeanors. The 
trial court’s failure to apply the amended theft 
grading statute at sentencing was plain error, 
requiring that defendant’s six-year, Class E 
felony sentences be vacated. State v. Moats, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 705 
(Tenn. Crim. App. Nov. 2, 2020). 


2. Construction with Other Statutes. 
Trial court properly denied the State’s Tenn. 
R. Crim. P. 36.1 motion to correct defendant’s 
sentence for two merged convictions of theft of 
property valued at $1,000 or more but less than 
$10,000 where the grading of theft statute had 
been amended after defendant’s conviction, the 
amended statute, T.C.A. § 39-14-105(a) (2018), 
was effective at the time of the sentencing 
hearing, under judicial precedent, the amended 
version of the grading of theft statute applied 
even where the offense occurred before the 
amendment’s effective date, as long as the 
amended version was effective at the time of 
sentencing, and the record reflected that the 
trial court imposed Range III sentences for a 
Class E felony. As a result, the corrected judg- 
ments did not reflect illegal sentences, and the 
trial court did not err by denying the State’s 
Rule 36.1 motion. State v. Jones, — S.W.3d —, 
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2019 Tenn. Crim. App. LEXIS 804 (Tenn. Crim. 
App. Dec. 27, 2019). 


4 Proper Sentence. 

By agreeing to entry of a judgment of convic- 
tion sentencing defendant to a six-year sen- 
tence for a Class E felony, defendant rendered 
his argument that the trial court, defense coun- 
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sel, and prosecutor were confused about the 
sentence moot; defendant faced a twelve-year 
sentence and should not have received the ' 
lesser six-year sentence under the criminal 
savings statute. State v. Birdwell, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 711 (Tenn. Crim. 
App. Nov. 7, 2019). 


PART 2 
BURDEN OF PROOF 


39-11-201. Burden of proof. 


NOTES TO DECISIONS 


ANALYSIS 


if, Defenses. 
vi Venue. 


1. Defenses. 

Defendant’s contention that the State’s proof 
failed to rebut his self-defense theory was re- 
jected because the State offered evidence that 
defendant got out of the car, pulled the victim 
from the car while she was injecting drugs, 
initiated the assault that culminated in the 
shooting, and had the only weapon involved. A 
rational jury could conclude that if the victim 
had been shot with a gun she possessed, defen- 
dant would have had no reason to dispose of 
either his gun, which he claimed had not been 
fired, or the victim’s gun, which would have 
supported his claims that she had pointed a 
gun at him and that they had struggled for 
control of it. State v. Ward, — S.W.3d —, 2019 
Tenn. Crim, App. LEXIS 202 (Tenn. Crim. App. 
Apr. 1, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 331 (Tenn. July 18, 2019). 

Defendant’s claim that defendant fatally shot 
the victim in self-defense and in defense of 
defendant’s adult child failed because the 
strongest legitimate view of the evidence was 
that defendant’s child was not struck and in- 
jured by the victim, defendant had the where- 
withal to record officers’ radio communications 
in response to the shooting, defendant could not 
explain the parties’ orientation at the time of 
the shooting, and defendant later calmly dis- 
cussed the shooting and mocked the victim’s 


surviving spouse after talking to the police. 
State v. Waggoner, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 595 (Tenn. Crim. App. Sept. 
24, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 126 (Tenn. Feb. 19, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault be- 
cause the jury clearly chose to credit the vic- 
tim’s version of events, rejecting defendant’s 
testimony supporting self-defense; the victim 
testified specifically about the manner in which 
defendant and co-defendant began to follow 
him, about his attempts to get help through 
911, about the shooting, about his fleeing the 
scene, and about his abandoning his own 
weapon to seek. State v. Manning, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 615 (Tenn. Crim. 
App. Sept. 17, 2020). 


7. Venue. 

Minor victim’s testimony that the massages 
of the victim which defendant performed and 
videotaped occurred in certain apartments 
where the parties lived and in a hotel room 
where defendant later lived, along with testi- 
mony from the victim’s mother, police officers, 
and defendant, which indicated that the parties 
lived in the county during the events that 
transpired, was sufficient for the jury to find 
that venue for both the aggravated sexual bat- 
tery and especially aggravated sexual exploita- 
tion of a minor offenses was in the county. 
Wilson v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 806 (Tenn. Crim. App. Dec. 22, 
2020). 
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39-11-203. Defense. 


39-11-2038 


NOTES TO DECISIONS 


ANALYSIS 


3. Self-defense. 
a. Jury Instructions. 


3. Self-defense. 

Defendant was not entitled to a self-defense 
instruction because the evidence showed defen- 
dant did not attempt to retreat before using 
deadly force. State v. Toles, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 315 (Tenn. Crim. App. 
May 17, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 462 (Tenn. Sept. 20, 2019). 

Trial court did not err by denying defendant’s 
request for a jury instruction on self-defense 
because it was not fairly raised by the evidence, 
as the evidence showed that defendant already 
had a gun in his hand before the victim exited 
the market, defendant got out of his vehicle 
with a gun after blocking the victim’s car, and 
the victim walked out of the market unaware of 
defendant’s presence until defendant ran up 
and shot him. State v. Thompson, — 8.W.3d —, 
2020 Tenn. Crim. App. LEXIS 573 (Tenn. Crim. 
App. Aug. 20, 2020). 


7. Jury Instructions. 

Trial court erred by failing to instruct the 
jury on the defense of necessity during defen- 
dant’s trial for being a felon in possession of a 
handgun because it was fairly raised by the 
evidence, as it showed that defendant became 
involved in a physical altercation with two men 
inside a convenience store, a gun from the 
jacket of one of the men, the two men grappled 
with defendant for the gun but defendant 
reached it first, a jury could have inferred that 
defendant reasonably believed that obtaining 
the gun was immediately necessary for him to 
avoid imminent harm, and defendant’s girl- 
friend was shot with another gun very shortly 
thereafter. State v. Cole-pugh, 588 S.W.3d 254, 
2019 Tenn. LEXIS 498 (Tenn. Oct. 25, 2019). 

Where the general defense of necessity is 
fairly raised by the evidence, the trial court is 
obligated to instruct the jury accordingly, re- 
gardless of whether the instruction is re- 
quested. A defendant need not testify that he 
reasonably feared imminent bodily harm; the 
trial court may draw this inference from the 
evidence as it is viewed in the light most 
favorable to the defendant, together with all 
reasonable inferences therefrom. In addition, a 
request for a jury instruction on a general 
defense is not subject to waiver for failure to 
submit the request in writing. State v. Cole- 


pugh, 588 S.W.3d 254, 2019 Tenn. LEXIS 498 
(Tenn. Oct. 25, 2019). 

Trial court properly refused to instruct the 
jury on duress and defense of a third person 
with regard to the charge of the attempted first 
degree premeditated murder because defen- 
dant was not charged with that offense for 
shooting the victim in a club when the victim 
allegedly pulled a gun on defendants’ sibling as 
defendant allegedly shot the victim in the park- 
ing lot after pursuing the victim. By that time, 
defendant’s brother was no longer in imminent 
danger of death or serious bodily injury by the 
victim. State v. Pettis, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 314 (Tenn. Crim. App. May 
17, 2019). 

Evidence was sufficient to support a flight 
instruction because, after the shooting of the 
victim, defendant fled the scene in a jeep driven 
by another person, defendant was no longer 
inside the jeep when police officers conducted a 
traffic stop, and defendant travelled to another 
city after the shooting and was arrested in that 
city. Although defendant argued that defendant 
fled to the other city because defendant feared 
for defendant’s life, defendant’s specific intent 
for fleeing was a jury question. State v. Frazier, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 385 
(Tenn. Crim. App. July 1, 2019). 

An instruction on self-defense was warranted 
because there was some evidence from which 
the jury could have determined that defen- 
dant’s use of force was only for protection 
against police officers who were using more 
force than was necessary to place defendant 
under arrest. Defendant testified that defen- 
dant was sitting in a car at night when someone 
with a blinding light from a flashlight ap- 
proached, began hitting the window, pulled 
defendant out, and began hitting defendant as 
defendant attempted to comply with the offi- 
cer’s demands. State v. Wilson, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 797 (Tenn. Crim. 
App. Dec. 20, 2019). 

Trial court did not breach a clear and un- 
equivocal rule of law by declining to give a jury 
instruction on the defense of duress because the 
danger of death could not reasonably outweigh 
the harm of causing a death; therefore, duress 
in a homicide case could not be fairly raised by 
the proof, regardless of whether defendant was 
being threatened at the time he shot the victim. 
State v. Kelso, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 316 (Tenn. Crim. App. May 4, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 567 (Tenn. Sept. 16, 2020). 
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PART 3 
CULPABILITY 


39-11-301. Requirement of culpable mental state. 


Law Reviews. 
Invisible Bars: Adapting the Crime of False 
Imprisonment to Better Address Coercive Con- 


trol and Domestic Violence in Tennessee, 71 
Vand. L. Rev. 681 (2018). 


NOTES TO DECISIONS 


ANALYSIS 


Zz Instructions. 
5. Recklessly. 


2. Instructions. 

During defendant’s trial for aggravated rob- 
bery charged under a theory of criminal respon- 
sibility, the trial court plainly erred by failing to 
read to the jury the written instructions defin- 
ing the terms intentionally and knowingly be- 
cause the mens rea was an essential element of 
the offense and was a contested issue at trial. 
State v. Brewer, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 157 (Tenn. Crim. App. Mar. 11, 
2019). 


5. Recklessly. 

Defendant’s aggravated assault conviction 
was proper, as he said he intentionally rammed 
the victims’ small car with his tractor-trailer 


because the driver pulled out in front of him 
and then tapped her brakes, plus defendant 
caused bodily injury to both victims with the 
use of a deadly weapon, his tractor-trailer; 
defendant’s statement that he intentionally hit 
the vehicle was sufficient to establish the reck- 
less mens rea. State v. Smith, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 632 (Tenn. Crim. 
App. Aug. 20, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 676 (Tenn. Nov. 14, 
2018). 

Trial court did not err by including reckless- 
ness as a mental state in the jury charge 
concerning aggravated rape and aggravated 
sexual battery because the indictment charged 
that the crimes had been committed intention- 
ally, and therefore defendant was on notice that 
knowing and recklessness were contained 
within the statutory definition. State v. Wat- 
kins, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 184 (Tenn. Crim. App. Mar. 26, 2019). 


39-11-302. Definitions of culpable mental state. 


Law Reviews. 
Invisible Bars: Adapting the Crime of False 
Imprisonment to Better Address Coercive Con- 


trol and Domestic Violence in Tennessee, 71 
Vand. L. Rev. 681 (2018). 


NOTES TO DECISIONS 


ANALYSIS 


Intentionally and Knowingly. 
Reckless. 

Evidence Sufficient. 

Jury Instructions. 

Willful. 


pe ee 


ay 


Intentionally and Knowingly. 
Evidence was sufficient to convict defendant 
of two counts of aggravated sexual battery 
based on the allegations that he touched the 
victim’s intimate parts with his hand and that 
he penetrated the victim’s anus with his penis 
because the jury could have inferred that he 
intended to sexually touch the victim as the 
victim stated that he showed her explicit pho- 
tographs of minors; the jury could have inferred 
that defendant intended to sexually touch the 


victim as the victim stated that he touched her 
intimate areas multiple times; the testimony of 
a minor victim alone was sufficient to uphold a 
conviction; and the jury impliedly credited the 
victim’s statements that defendant intention- 
ally made sexual contact with her intimate 
areas. State v. Freels, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 520 (Tenn. Crim. App. July 
13, 2018), appeal denied, — S.W.38d —, 2018 
Tenn. LEXIS 771 (Tenn. Dec. 5, 2018). 
Sufficient evidence supported defendant’s 
conviction for conspiracy to possess metham- 
phetamine with the intent to sell or deliver in a 
drug-free zone because a rational juror could 
find defendant knew a package delivered to 
defendant’s address in a drug-free zone con- 
tained methamphetamine which defendant and 
defendant’s associates intended to sell. State v. 
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Cole, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 824 (Tenn. Crim. App. Nov. 5, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted first degree 
murder (resulting in serious bodily injury), be- 
cause the evidence showed specific intent in 
that defendant and the victim were involved in 
a physical altercation, defendant waited for the 
victim to return home from work, defendant 
walked up to the victim and told the victim, 
“You know you should have killed me,” and 
defendant pulled a bag concealing a revolver 
from behind defendant’s back and fired mul- 
tiple times and wounded the victim. State v. 
Rogers, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 214 (Tenn. Crim. App. Apr. 4, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
315 (Tenn. July 25, 2019). 

Reasonable juror could have rejected defen- 
dant’s claim of self-defense and concluded that 
defendant acted knowingly by being aware that 
stabbing the victim with a pocketknife multiple 
different times in the head and neck area was 
reasonably certain to cause death. State v. 
Freeman, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 329 (Tenn. Crim. App. May 24, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
465 (Tenn. Sept. 18, 2019). 

Evidence was sufficient to convict defendant 
of two counts of aggravated assault with a 
deadly weapon on two law enforcement officers 
because defendant intentionally and knowingly 
used his vehicle as a deadly weapon, causing 
both officers to reasonably fear imminent bodily 
injury as defendant placed his vehicle into 
reverse and rammed into the officers’ vehicle 
with enough force to cause it to spin over 90 
degrees; and an automobile could be considered 
a deadly weapon. State v. Baker, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 341 (Tenn. Crim. 
App. June 7, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 484 (Tenn. Sept. 20, 2019). 

Evidence supported defendant’s conviction 
for second degree murder because of defen- 
dant’s varying statements about the victim’s 
death, expert medical testimony that the vic- 
tim’s gunshot wounds were not self-inflicted as 
defendant claimed, and a police sergeant’s tes- 
timony that the pistol used to kill the victim— 
with whom defendant was living—had likely 
been wiped off. The jury could have concluded 
that defendant knew that defendant’s conduct 
in shooting defendant’s pistol at the victim’s 
face was reasonably certain to cause the vic- 
tim’s death. State v. Dodd, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 799 (Tenn. Crim. App. 
Dec. 23, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 201 (Tenn. Apr. 17, 2020). 

Evidence supported defendant’s conviction 
for second-degree murder because defendant 
knowingly killed the victim beyond a reason- 
able doubt as defendant approached the victim 
when the victim was walking, defendant con- 
fronted the victim about a rumor of the victim 
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hitting defendant’s sibling, the victim put the 
victim’s arm around defendant in a friendly 
way, and defendant fatally shot the victim. 
Although defendant claimed that he shot the 
victim in self-defense, the victim was neither 
acting aggressively towards defendant, nor car- 
rying a gun. State v. Branch, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 79 (Tenn. Crim. App. 
Feb. 11, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 362 (Tenn. June 3, 2020). 

Evidence supported defendant’s conviction 
for possession of a Schedule II controlled sub- 
stance for resale because the evidence was 
sufficient that defendant had actual possession 
of a cylinder of methamphetamine before a 
police officer initiated a traffic stop, that defen- 
dant directed defendant’s paramour to conceal 
it in the paramour’s vagina, and that defendant 
intended to re-obtain actual possession if the 
police failed to discover the drugs. Defendant 
had the power and intention to exercise domin- 
ion and control over the methamphetamine. 
State v. Ledet, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 224 (Tenn. Crim. App. Apr. 7, 
2020). 

Evidence was sufficient to establish a know- 
ing killing because defendant stabbed the vic- 
tim twice; the chest wound was five to six 
inches deep, and it resulted in a fractured rib, a 
lacerated lung, a lacerated pericardium, and 
penetrated the heart; the back wound was 
three to four inches deep; the medical examin- 
ers agreed that the chest wound required sig- 
nificant force to inflict; and, although defendant 
was trained in first aid, he failed to seek imme- 
diate medical assistance for the victim, who 
bled profusely, and lived for possibly 20-30 
minutes after she was stabbed. State v. Robin- 
son, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
553 (Tenn. Crim. App. Aug. 13, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for selling a Schedule III, 
controlled substance because defendant picked 
up a confidential informant (CI) and without 
being told where to go or for what purpose used 
defendant’s car to transport defendant’s girl- 
friend and the CI to meet with a drug supplier, 
defendant gave to the supplier the money 
which the CI gave to defendant and defendant’s 
girlfriend, and defendant and defendant’s girl- 
friend gave the pills which the supplier gave to 
defendant and defendant’s girlfriend to the CI. 
State v. Strong, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 66 (Tenn. Crim. App. Feb. 28, 
2021). 

Evidence was sufficient to support defen- 
dant’s conviction for second-degree murder be- 
cause the evidence showed that defendant 
knowingly killed the victim as defendant and 
the victim were alone in the kitchen of a house 
when a gunshot rang out, witnesses ran into 
the kitchen and saw defendant standing over 
the victim with a gun in defendant’s hand, and 
the victim sustained a fatal gunshot wound to 
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the chest. Defendant thereby committed a 
knowing killing of the victim as defendant 
pulled out a gun and fired it at the victim. State 
v. Olive, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 68 (Tenn. Crim. App. Mar. 3, 2021). 


2. Reckless. 

Evidence was sufficient to support defen- 
dant’s conviction of reckless endangerment 
with a deadly weapon; the accomplice witness 
testimony was sufficiently corroborated, plus 
the evidence established that while driving 
past a bar, defendant handed a loaded firearm 
to the accomplice, who was so intoxicated he 
had been kicked out of the same bar minutes 
earlier, and signaled for him to shoot, and at 
the time, the bar was full of patrons, such that 
defendant acted recklessly. State v. Katz, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 742 
(Tenn. Crim. App. Oct. 1, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 49 (Tenn. Jan. 
16, 2019). 

Evidence was sufficient to support defen- 
dant’s reckless endangerment convictions be- 
cause a police officer found cartridge cases fired 
from the same unknown gun at the scene of a 
shooting in a club, defendant admitted to shoot- 
ing defendant’s gun—which defendant threw 
away—multiple times in the club, and the vic- 
tims were shot in the club. A reasonable jury 
could have concluded that defendant recklessly 
engaged in conduct that placed the victims in 
imminent danger of death. or serious bodily 
injury while using or displaying a deadly 
weapon. State v. Pettis, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
May 17, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for reckless aggravated as- 
sault because a police officer found cartridge 
cases fired from the same unknown gun at the 
scene of a shooting in a club, the victim testified 
that defendant shot the victim in the club, and 
defendant admitted to shooting defendant’s 
gun—which defendant threw away—multiple 
times in the club. A reasonable jury could have 
concluded that defendant recklessly caused 
bodily injury to the victim while using or dis- 
playing a deadly weapon. State v. Pettis, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 314 
(Tenn. Crim. App. May 17, 2019). 

Crime of attempted reckless endangerment 
did not exist, and therefore defendant’s convic- 
tion was vacated, because in order to find 
defendant guilty, defendant would have had to 
have the intent to act recklessly. State v. Pat- 
terson, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. June 15, 2020). 


6. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of second-degree murder be- 
cause she admitted that she grabbed the rifle 
out of the closet and shot the victim, the medi- 
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cal testimony was that the victim died of a 
single gunshot wound to the front of his torso, 
defendant sent text messages to multiple 
people claiming that she “shot him,” a rifle was 
found near the victim’s body, and a single shell 
casing was found at the end of the main hall- 
way of the house. State v. Sherlin, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 555 (Tenn. Crim. 
App. July 24, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 777 (Tenn. Dec. 7, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that the victim suffered a fatal 
gunshot wound to the back of his head, it was a 
contact wound, a special agent testified that the 
shotgun only fired as designed, defendant was 
familiar with firearm safety, defendant used a 
deadly weapon on an unarmed, sleeping victim, 
and the jury could reasonably conclude that 
prior to killing the victim, defendant came up 
with a plan to cover up the crime she planned to 
commit by quickly asserting that it was an 
accident. State v. Brewer, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 579 (Tenn. Crim. App. 
July 31, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of second-degree murder be- 
cause when he exited the club, someone handed 
him a handgun, and he immediately turned 
and shot the unarmed victims, killing them. 
State v. Taylor, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 613 (Tenn. Crim. App. Mar. 138, 
2018). 

Evidence was sufficient to sustain defen- 
dant’s conviction for the sale of less than 0.5 
grams of cocaine because he knowingly sold 
less than 0.5 grams of cocaine to a confidential 
informant; the informant indicated to defen- 
dant that he desired to purchase cocaine and 
gave defendant sixty dollars, and defendant 
eventually gave the informant a substance 
later determined to be cocaine. State v. Jones, 
— 8.W.3d —, 2018 Tenn. Crim. App. LEXIS 630 
(Tenn. Crim. App. Aug. 17, 2018). 

Evidence was sufficient to sustain defen- 
dant’s convictions for the first degree premedi- 
tated murder of one victim and the attempted 
first degree murder of a second victim because 
there was overwhelming evidence that he acted 
with premeditation; defendant was involved in 
a verbal altercation with the victims, he made 
phone calls to family members, who arrived 
armed at an apartment complex, and he lured 
the unarmed victims from an apartment with a 
challenge to fight. State v. Carter, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 647 (Tenn. Crim. 
App. Aug. 22, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of second-degree murder be- 
cause it showed that after an argument, defen- 
dant fired multiple shots at the unarmed victim 
who was attempting to run, both of the shots 
into the victim’s back would have been fatal, 
and defendant left the scene and threw away 
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his weapon. The jury rejected defendant’s argu- 
ment that he had adequate provocation for the 
shooting. State v. Jones, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 881 (Tenn. Crim. App. 
Dec. 5, 2018). 

Evidence was sufficient to convict defendant 
of two counts of attempted second degree mur- 
der because defendant knowingly fired at least 
four rounds into the tow truck containing the 
two victims; the evidence presented at trial 
established that defendant was not standing in 
front of the tow truck when he fired his weapon; 
the jury rightfully rejected defendant’s argu- 
ment that his actions were justified because he 
was in state of passion caused by the towing of 
his brother’s truck; one victim was perma- 
nently paralyzed from the armpits down; and it 
was apparent from the record that the jury 
heard and rejected defendant’s self-defense ar- 
gument at trial. State v. Proffitt, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 901 (Tenn. Crim. 
App. Dec. 13, 2018). 

Evidence was sufficient to support defen- 
dant’s second-degree murder conviction be- 
cause it showed that the night before the mur- 
der defendant had spent the night with another 
woman, when he returned to the victim’s home 
she had thrown his clothes outside and told him 
to get out which angered defendant, he re- 
trieved his gun and returned to the victim’s 
apartment, they argued, and defendant shot 
the victim in the head. Tenn. v. Satterfield, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 17 
(Tenn. Crim. App. Jan. 8, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated arson and other 
crimes because it showed that defendant, who 
had been drinking and using drugs, intended to 
set the loveseat on fire, as her boyfriend testi- 
fied that she wanted him to leave, she poured 
lighter fluid on the chair he was sitting in 
before lighting the lighter fluid, and she knew 
her grandchildren were asleep in the house. 
Defendant’s alleged belief that the fire on the 
loveseat had been extinguished before rekin- 
dling did not negate her culpability for setting 
the fire in the first place. State v. Dunavant, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 196 
(Tenn. Crim. App. Mar. 28, 2019). 

Evidence was sufficient to show that defen- 
dant had constructive possession of metham- 
phetamine and marijuana because moments 
after the agent knocked at the door and was 
greeted by the occupant of the residence agents 
at the back of the house heard the flushing of 
the toilet and hurried movements, the occupant 
and defendant were the only people in the 
house leaving defendant as the person in pos- 
session of the drugs that were being flushed, 
numerous agents testified to locating scales in 
plain sight, agents located defendant’s clothes 
and debit card in the house, and $2,100 was 
found on defendant’s person. State v. Harris, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 453 
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(Tenn. Crim. App. July 29, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 550 
(Tenn. Dec. 11, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of possession of cocaine with 
the intent to sell and deliver and possession of 
illegal drug paraphernalia because it showed 
that he was found inside a residence where .32 
grams of crack cocaine and a crack pipe were 
present, he was found in a bathroom with a 
digital scale commonly used for weighing 
drugs, and he later admitted to selling crack 
cocaine as a means of making money and to 
keeping a third of an ounce of cocaine with him 
at all times. State v. Ward, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 693 (Tenn. Crim. App. 
Oct. 25, 2019). 

Evidence was sufficient to sustain a convic- 
tion of of attempted felony child neglect be- 
cause defendant admitted to locking the victim 
in her bedroom at night and forcing her to 
urinate in a cooking pot, defendant admitted to 
removing the carpet in the victim’s bedroom 
and leaving the tack strips exposed, a witness 
testified the condition of the victim’s bedroom 
was noticeably worse than the other rooms in 
the house, the bedroom contained exposed wir- 
ing and mouse droppings, and the victim was 
dirty and “did not smell good.” State v. Smith, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 54 
(Tenn. Crim. App. Jan. 31, 2020). 

Evidence supported defendant’s second de- 
gree murder conviction because codefendant 
brought a handgun to take money from the 
victim, an altercation occurred, defendant ob- 
tained the gun during the altercation, defen- 
dant pointed the gun at the victim and fired it 
multiple times, and the gunshot wounds re- 
sulted in the victim’s death. Defendant acted 
with an awareness that defendant’s conduct 
was reasonably certain to cause the victim’s 
death. State v. Moore, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 352 (Tenn. Crim. App. May 
15, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 503 (Tenn. Sept. 16, 2020). 

Evidence was sufficient to show that defen- 
dant had physical control over the metham- 
phetamine and an intent to exercise control 
over it because a false-bottom can containing a 
substantial amount of methamphetamine was 
found wedged beneath the passenger seat in his 
vehicle and he was carrying a large amount of 
cash on his person. State v. Austin, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 695 (Tenn. 
Crim. App. Oct. 27, 2020). 

Evidence was sufficient to convict defendant 
of second degree murder, and not voluntary 
manslaughter, as defendant committed a know- 
ing killing rather than a killing due to adequate 
provocation because, after having sex with the 
victim, defendant followed the victim through 
the parking lot as he thought the victim had 
stolen his wallet; the victim confronted defen- 
dant with a knife; defendant punched the vic- 
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tim, and the victim dropped the knife; defen- 
dant then picked up the knife; he stabbed the 
victim in the neck, and then 20 more times; and 
he agreed that his response to the victim’s 
aggression was not reasonable. State v. Gads- 
den, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 739 (Tenn. Crim. App. Nov. 19, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted second degree 
murder because defendant’s statement, “this 
ain’t happening,” together with his pointing the 
gun at the officer and pulling the trigger, 
showed that defendant acted with the intent to 
commit a knowing killing. State v. Moon, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Feb. 14, 2021). 


7. Jury Instructions. 

During defendant’s trial for aggravated rob- 
bery charged under a theory of criminal respon- 
sibility, the trial court plainly erred by failing to 
read to the jury the written instructions defin- 
ing the terms intentionally and knowingly be- 
cause the mens rea was an essential element of 
the offense and was a contested issue at trial. 
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State v. Brewer, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 157 (Tenn. Crim. App. Mar. 11, 
2019). . 


8. Willful. . 

Trial court did not err by holding the father 
in criminal contempt for returning the children 
two days late and failing to provide the mother 
with his new cell phone number for 11 days 
because his violations were willful. Renken v. 
Renken, — 8.W.3d —, 2019 Tenn. App. LEXIS 
92 (Tenn. Ct. App. Feb. 20, 2019). 

Judgment holding the mother in criminal 
contempt was affirmed, as her failure to have 
the child in Ohio for the father’s parenting time 
as per court order was voluntary and inten- 
tional; her failure in the time since learning of 
her travel restrictions in early October to make 
arrangements to satisfy her obligations under 
the order relative to the father’s Thanksgiving 
visitation demonstrated a conscious and delib- 
erate decision to disregard the order. In re 
Khrystchan D., — $.W.3d —, 2020 Tenn. App. 
LEXIS 297 (Tenn. Ct. App. June 26, 2020). 


PART 4 
CRIMINAL RESPONSIBILITY 
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NOTES TO DECISIONS 


3. Evidence Sufficient. 

Evidence that defendant and codefendant 
approached the scene with guns out and that 
codefendant fired three times without provoca- 
tion through the victim’s front window and 
defendant shot at the back of the vehicle, and 
defendant threatened to kill the woman who 
drove them from the scene was sufficient to 
establish premeditation and that defendant 
knowingly and voluntarily shared in the crimi- 
nal intent of first degree murder. State v. Lowe, 
— 8.W.3d —, 2018 Tenn. Crim. App. LEXIS 504 
(Tenn. Crim. App. July 6, 2018), appeal denied, 
—§$.W.3d —, 2018 Tenn. LEXIS 671 (Tenn. Nov. 
15, 2018). 

Evidence was sufficient to convict defendant 
of attempted aggravated robbery of the second 
victim under the theory of criminal responsibil- 
ity because the jury could conclude that co- 
defendant intended to take property from the 
second victim when he brandished a gun and 
demanded that the second victim drop every- 
thing; co-defendant’s actions constituted a sub- 
stantial step towards the completion of aggra- 
vated robbery; and the jury could reasonably 
conclude that defendant and co-defendant were 
working together to rob the victims as defen- 
dant pointed his gun at the first victim and 


ordered him to give him everything while co- 
defendant pointed his gun at the second victim 
and told him to drop everything. State v. 


Brown, — S.W.3d —, 2018 Tenn. Crim. App. 


LEXIS 636 (Tenn. Crim. App. Aug. 20, 2018). 

Evidence was sufficient to convict defendant 
of aggravated assault of the second victim un- 
der the theory of criminal responsibility be- 
cause the second victim testified that he was 
shot in the hand and that scars remained on his 
hand from the gunshot wound; he identified 
co-defendant as the shooter; the jury could 
conclude that co-defendant either intentionally, 
knowingly, or recklessly fired his gun, a deadly 
weapon, thereby causing bodily injury to the 
second victim; and the jury could conclude that 
defendant and co-defendant were working to- 
gether to rob the victims as defendant pointed 
his gun at the first victim and ordered him to 
give him everything while co-defendant pointed 
his gun at the second victim and told him to 
drop everything. State v. Brown, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 636 (Tenn. Crim. 
App. Aug. 20, 2018). 

Evidence was sufficient to convict defendant 
of aggravated robbery because two witnesses 
testified that both defendant and the accom- 
plice were armed with guns; the victim testified 
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that defendant hit him in the face, held him 
down, and instructed his accomplice to take the 
victim’s wallet; and the use of a BB gun by the 
accomplice supported the guilty verdict as it 
was an article used or fashioned to lead the 
victim to reasonably believe it to be a deadly 
weapon. State v. Mitchell, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 693 (Tenn. Crim. App. 
Sept. 12, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 91 (Tenn. Jan. 18, 2019). 

Evidence supported defendant’s conviction 
for aggravated robbery because convenience 
store cashiers testified that defendant and co- 
defendant, after communicating together, as- 
saulted the victim together inside a conve- 
nience store and that defendant had a knife, 
surveillance video showed that a box cutter fell 
to the floor in the struggle, defendant recovered 
items from the victim’s wallet that fell to the 
floor and ran, and the victim’s social security 
card and a check stub were found inside defen- 
dant’s vehicle hours later. State v. Bingham, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 760 
(Tenn. Crim. App. Oct. 8, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 61 (Tenn. Jan. 
17; 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for possession with intent to 
sell and deliver more than .5 grams of cocaine 
because defendant aided codefendant by allow- 
ing defendant’s house to be used as the location 
for a drug venture and defendant intended to 
benefit from providing this aid by receiving 
drugs, rather than cash, for defendant’s per- 
sonal use. State v. Moore, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 22 (Tenn. Crim. App. 
Jan. 14, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 205 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of first-degree 
premeditated murder under the theory of 
criminal responsibility because it showed that 
defendant aided or attempted to aid her hus- 
band and her daughter’s boyfriend in the vic- 
tims’ murders. The jury could have inferred 
that defendant and her daughter convinced her 
husband that their daughter was the target of 
harassment and death threats from the victims 
and their friends, defendant wrote in emails 
that she wanted the victims dead, and she 
attempted to destroy evidence relating to the 
offenses and provided her husband with a false 
alibi after he carried out the murders. State v. 
Potter, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 73 (Tenn. Crim. App. Feb. 5, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery under a 
theory of criminal responsibility because he 
arranged a meeting with the victim to purport- 
edly sell clothing, during the sale two men 
approached and attacked the victim, taking 
cash and a cell phone, defendant admitted he 
knew one of the robbers, defendant fled the 
scene in a red car, which picked up the two 
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robbers minutes later, and defendant admitted 
he received a cell phone and posted it for sale. 
State v. Brewer, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 157 (Tenn. Crim. App. Mar. 11, 
2019). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated burglary and 
theft of property; defendant’s transfer of prop- 
erty stolen during the burglary was a rational 
connection between his possession of the stolen 
property and his participation in the aggra- 
vated burglary, and regardless of who went 
inside, defendant benefitted from the proceeds 
of the aggravated burglary and theft and aided 
his co-defendant in the commission of the of- 
fenses. State v. Odom, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 160 (Tenn. Crim. App. Mar. 
12, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 533 (Tenn. Dec. 9, 2019). 

Evidence was sufficient to support defen- 
dant’s identity as the perpetrator of the murder 
under a theory of criminal responsibility be- 
cause, based on cell phone records, the evidence 
showed that defendant pointed the gun that 
was used to kill the first victim at a second 
victim in another area of town sometime be- 
tween 6:30 p.m. when he last called the second 
victim and 6:49 p.m. when calls began to be 
exchanged between the second victim’s cell 
phone and his brother’s cell phone regarding 
defendant’s demand for ransom. Defendant 
also boasted to the second victim that he had 
committed other murders earlier in the day. 
State v. Brown, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 220 (Tenn. Crim. App. Apr. 8, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 387 (Tenn. Aug. 15, 2019). 

Convictions of defendant for aggravated rob- 
bery, aggravated burglary, and aggravated as- 
sault, based upon a theory of criminal respon- 
sibility, was supported by the evidence because 
the evidence established that defendant in- 
tended to benefit from the proceeds of the 
robbery of the victim and aided codefendants in 
planning the robbery. State v. Odom, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 419 (Tenn. 
Crim. App. July 12, 2019). 

Evidence was sufficient to establish defen- 
dant’s identity as a perpetrator of the armed 
robbery and provided sufficient corroboration of 
the codefendant’s testimony because it showed 
that defendant entered the market brandishing 
a shotgun and wearing a ski mask and gloves, 
he pointed the shotgun at the victim and de- 
manded that she give him the money bag, 
defendant was picked up by his codefendant 
which was captured on video, the codefendant 
admitted that he was the driver and provided 
the police with the location of the ski mask and 
a glove, and defendant was the primary con- 
tributor of DNA obtained from the mask and 
glove. State v. Judkins, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 498 (Tenn. Crim. App. 
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Aug. 19, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 44 (Tenn. Jan. 15, 2020). 

Evidence was sufficient to convict defendant 
of especially aggravated robbery because defen- 
dant and the accomplice entered the victim’s 
apartment in order to rob him; the accomplice 
pointed the gun at the victim before shooting 
him and taking his cell phone; and defendant 
was criminally responsible for the accomplice’s 
actions as he was engaged in a criminal en- 
deavor to rob the victim. State v. Dodson, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 10 
(Tenn. Crim. App. Jan. 13, 2020). 

Evidence was sufficient to convict defendant 
of felony murder because defendant and his 
accomplice were asked by a third party to steal 
marijuana from the victim; the accomplice fa- 
tally shot the victim using defendant’s gun; and 
defendant intended to promote or assist in the 
commission of the robbery and was criminally 
responsible for the victim’s death. State v. Dod- 
son, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
10 (Tenn. Crim. App. Jan. 13, 2020). 

Evidence supported defendant’s conviction of 
theft; she participated in a scheme to obtain 
money from the human services department 
through a ministry becoming a sponsor in a 
summer food services program. Defendant 
claimed to be the program administrator but 
auditors found no evidence that she purchased 
large volumes of food, and while a church 
employee claimed defendant was not involved, 
the jury could have found defendant was direct- 
ing or assisting that employee in taking the 
money. State v. Jives-Nealy, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 156 (Tenn. Crim. App. 
Feb. 28, 2020), appeal denied, State v. Jives- 
Nealy, — S.W.3d —, 2020 Tenn. LEXIS 319 
(Tenn. Aug. 11, 2020). 

There was sufficient evidence to sustain de- 
fendant’s convictions for aggravated battery 
and murder, including evidence that defendant 
and his co-defendants forced their way into the 
victim’s apartment armed with a gun, the vic- 
tim was unarmed and surrounded by the men 
demanding to know where her son was, and 
when she failed to provide an answer, a co- 
defendant shot the victim in the head at the 
defendant’s direction. State v. Fletcher, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 160 
(Tenn. Crim. App. Mar. 2, 2020). 

Evidence was sufficient to convict defendant 
of first degree premeditated murder and first 
degree felony murder, which were merged, 
based on criminal responsibility as defendant 
acted with the intent to promote or assist in the 
commission of the crimes and aided or at- 
tempted to aid in the crimes because defendant 
initiated the robbery by placing a telephone 
pizza order which lured the victim to the scene; 
while the victim attempted to deliver the pizza 
order to the residence, two men waited until 
the victim returned to his car to approach the 
victim; defendant heard a gunshot coming from 
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the direction of the men; and defendant repeat- 
edly ran over the victim to ensure he was dead 
prior to taking his vehicle. State v. Miller, —’ 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 405 
(Tenn. Crim. App. June 11, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 530 
(Tenn. Oct. 8, 2020). 

Evidence was sufficient to corroborate a co- 
defendant’s testimony as an accomplice, as the 
victim’s testimony established a crime had 
been committed independent of the codefen- 
dant’s testimony, the evidence corroborated co- 
defendant’s testimony implicating third defen- 
dant, and third defendant’s testimony 
admitting she was in the van while traveling 
and fleeing from the victim’s home corroborated 
codefendant’s testimony regarding her pres- 
ence. State v. Morales, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 619 (Tenn. Crim. App. Sept. 
18, 2020). 

Defendant was criminally responsible for fa- 
cilitation of first-degree, felony murder; at- 
tempted especially aggravated robbery; and un- 
lawful possession of a firearm by a convicted 
felon because defendant and co-defendant 
trailed the victim in co-defendant’s car with the 
intent to rob the victim, co-defendant ap- 
proached the victim and attempted to rob the 
victim before fatally shooting the victim in the 
head when the victim pulled out a gun, and 
co-defendant left the victim’s purse behind and 
fled the scene with defendant in co-defendant’s 
car. State v. Bowen, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 19 (Tenn. Crim. App. Jan. 
22021) 

Evidence was sufficient to support defen- 
dant’s conviction for second degree murder un- 
der a theory of criminal responsibility because 
a reasonable juror could find beyond a reason- 
able doubt that defendant knowingly partici- 
pated in the knowing killing of the victim and 
that he was aware that the shooting could 
result in the victim’s death; either defendant or 
co-defendant threw a bottle at the back of the 
victim’s head, causing the victim to turn 
around towards them, co-defendant shot the 
victim in the chest, and both defendant and 
co-defendant jumped into defendant’s car and 
fled the scene. State v. Deberry, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 49 (Tenn. Crim. 
App. Feb. 10, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for second degree murder un- 
der a theory of criminal responsibility because 
a reasonable juror could find beyond a reason- 
able doubt that defendant knowingly partici- 
pated in the knowing killing of the victim and 
that he was aware that the shooting could 
result in the victim’s death; either defendant or 
co-defendant threw a bottle at the back of the 
victim’s head, causing the victim to turn 
around towards them, co-defendant shot the 
victim in the chest, and both defendant and 
co-defendant jumped into defendant’s car and 
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fled the scene. State v. Deberry, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 49 (Tenn. Crim. 
App. Feb. 10, 2021). 

Evidence was sufficient to convict defendant 
of carjacking and aggravated robbery under a 
theory of criminal responsibility because defen- 
dant was associated with the venture, acted 
with knowledge that co-defendant was going to 
hold the victim at gunpoint, engaged in the 
assault on the victim, and shared in the crimi- 
nal intent to take the victim’s car and property 
by force. State v. Harris, — S.W.38d —, 2021 
Tenn. Crim. App. LEXIS 59 (Tenn. Crim. App. 
Feb. 23, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for selling a Schedule III, 
controlled substance because defendant picked 
up a confidential informant (CI) and without 
being told where to go or for what purpose used 
defendant’s car to transport defendant’s girl- 
friend and the CI to meet with a drug supplier, 
defendant gave to the supplier the money 
which the CI gave to defendant and defendant’s 
girlfriend, and defendant and defendant’s girl- 
friend gave the pills which the supplier gave to 
defendant and defendant’s girlfriend to the CI. 
State v. Strong, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 66 (Tenn. Crim. App. Feb. 28, 
2021). 

Evidence was sufficient to support defen- 
dant’s felony murder convictions on the basis of 
criminal responsibility for the conduct of an- 
other under T.C.A. §§ 39-11-401(a), 39-11- 
402(2) because it showed that defendant knew 
his co-defendants intended to enter the victim’s 
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home to take drugs and cash, he agreed to drive 
the co-defendants to the victim’s home, and the 
victim was shot and killed. State v. Perry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 105 
(Tenn. Crim. App. Mar. 23, 2021). 

State presented sufficient evidence that de- 
fendant was criminally responsible for the acts 
committed by his codefendants because defen- 
dant’s accomplice’s testimony that the codefen- 
dants carjacked one witness, was sufficiently 
corroborated by other evidence, including the 
victims’ identification of the codefendants in- 
volved in the crimes and defendant’s state- 
ments, in which he never indicated that he did 
not share a common purpose with his codefen- 
dants, only that he did know that the intended 
to kill one of the victims. State v. Williams, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 130 
(Tenn. Crim. App. Apr. 6, 2021). 

Evidence was sufficient to convict defendant 
of attempted especially aggravated robbery be- 
cause, after defendants saw the victim with- 
draw money from a bank, defendants followed 
the victim in order to rob her; when the victim 
pulled into a driveway, co-defendant exited his 
vehicle armed with a gun, approached the vic- 
tim, and attempted to rob her; the victim re- 
sisted, and co-defendant shot her in the head; 
and defendant associated himself with and 
aided in committing the planned robbery and 
acted to promote or assist in the commission of 
the robbery from which he intended to benefit. 
State v. Bowen, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 149 (Tenn. Crim. App. Apr. 13, 
2021). 


39-11-402. Criminal responsibility for conduct of another. 


NOTES TO DECISIONS 


ANALYSIS 


14. Jury Instructions. 
16. Evidence. 

17. —Sufficient. 

18. —Insufficient. 


14. Jury Instructions. 

During defendant’s trial for aggravated rob- 
bery charged under a theory of criminal respon- 
sibility, the trial court plainly erred by failing to 
read to the jury the written instructions defin- 
ing the terms intentionally and knowingly be- 
cause the mens rea was an essential element of 
the offense and was a contested issue at trial. 
State v. Brewer, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 157 (Tenn. Crim. App. Mar. 11, 
2019). 

Trial court properly instructed the jury on 
the law of criminal responsibility because the 
evidence adduced at trial established that de- 
fendant assumed the role of the victim’s father; 
defendant’s name was listed in the father’s 


portion of the victim’s school enrollment form, 
defendant was present for school drop off and 
pick up, and he undertook the discipline of the 
victim by spanking him. State v. Harris, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— $.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 


16. Evidence. 


17. —Sufficient. 

Evidence supported defendant’s first and sec- 
ond degree murder convictions under a theory 
of criminal responsibility for the conduct of 
defendant’s paramour because defendant con- 
fessed that defendant and the paramour dis- 
cussed killing the victim, defendant and the 
paramour purchased ammunition for the vic- 
tim’s gun, a witness testified that the victim 
was with defendant and the paramour, defen- 
dant confessed that both defendant and the 
paramour shot the victim at the paramour’s 
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direction, and defendant assisted in disposing 
of evidence. State v. Briggs, — $.W.3d —, 2018 
Tenn. Crim. App. LEXIS 576 (Tenn. Crim. App. 
Aug. 2, 2018). 

Evidence was sufficient to convict defendant 
of attempted aggravated robbery of the second 
victim under the theory of criminal responsibil- 
ity because the jury could conclude that co- 
defendant intended to take property from the 
second victim when he brandished a gun and 
demanded that the second victim drop every- 
thing; co-defendant’s actions constituted a sub- 
stantial step towards the completion of aggra- 
vated robbery; and the jury could reasonably 
conclude that defendant and co-defendant were 
working together to rob the victims as defen- 
dant pointed his gun at the first victim and 
ordered him to give him everything while co- 
defendant pointed his gun at the second victim 
and told him to drop everything. State v. 
Brown, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 636 (Tenn. Crim. App. Aug. 20, 2018). 

Evidence was sufficient to convict defendant 
of aggravated assault of the second victim un- 
der the theory of criminal responsibility be- 
cause the second victim testified that he was 
shot in the hand and that scars remained on his 
hand from the gunshot wound; he identified 
co-defendant as the shooter; the jury could 
conclude that co-defendant either intentionally, 
knowingly, or recklessly fired his gun, a deadly 
weapon, thereby causing bodily injury to the 
second victim; and the jury could conclude that 
defendant and co-defendant were working to- 
gether to rob the victims as defendant pointed 
his gun at the first victim and ordered him to 
give him everything while co-defendant pointed 
his gun at the second victim and told him to 
drop everything. State v. Brown, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 636 (Tenn. Crim. 
App. Aug. 20, 2018). 

There was overwhelming evidence that de- 
fendant solicited, directed, or aided other 
people in the commission of first degree pre- 
meditated murder because witnesses identified 
defendant’s voice on the recorded phone calls 
instructing family members to “get their straps 
and come out here,” and just prior to the 
shooting, the men were seen using hand ges- 
tures and getting in a formation; twelve of the 
thirty-one cartridge casings recovered at the 
crime scene had been fired from defendant’s 
handgun. State v. Carter, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 647 (Tenn. Crim. App. 
Aug. 22, 2018). 

Evidence supported defendant’s conviction 
for aggravated robbery because convenience 
store cashiers testified that defendant and co- 
defendant, after communicating together, as- 
saulted the victim together inside a conve- 
nience store and that defendant had a knife, 
surveillance video showed that a box cutter fell 
to the floor in the struggle, defendant recovered 
items from the victim’s wallet that fell to the 
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floor and ran, and the victim’s social security 
card and a check stub were found inside defen- 
dant’s vehicle hours later. State v. Bingham, —' 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 760 
(Tenn. Crim. App. Oct. 8, 2018), appeal denied, 
— $.W.3d —, 2019 Tenn. LEXIS 61 (Tenn. Jan. 
17, 2019). 

Evidence was sufficient to support defen- 
dant’s rape and incest convictions, under a 
criminal responsibility theory, because defen- 
dant’s wife, who was the mother of their teen- 
age son, and defendant’s son, who was mentally 
incapacitated by an intellectual disability to an 
extent that the son was incapable of consent- 
ing, testified that they twice engaged in sexual 
intercourse in defendant’s presence at the in- 
sistence of defendant, who threatened defen- 
dant’s wife and on one occasion assaulted de- 
fendant’s wife. State v. Sherrill, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 830 (Tenn. Crim. 
App. Nov. 8, 2018). 

Defendant drove to the gas station and drove 
around the store to ensure that there were no 
customers, then parked while his co-defendant 
went inside the store with a toy gun; when he 
returned with money, defendant drove to pur- 
chase drugs, and thus the evidence was suffi- 
cient to establish that defendant aided in his 
co-defendant’s commission of the aggravated 
robbery. State v. Adams, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 845 (Tenn. Crim. App. 
Nov. 15, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for possession with intent to 
sell and deliver more than .5 grams of cocaine 
because defendant aided codefendant by allow- 
ing defendant’s house to be used as the location 
for a drug venture and defendant intended to 
benefit from providing this aid by receiving 
drugs, rather than cash, for defendant’s per- 
sonal use. State v. Moore, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 22 (Tenn. Crim. App. 
Jan. 14, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 205 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to convict defendant 
of first degree felony murder and especially 
aggravated robbery based on the theory of 
criminal responsibility because defendant was 
present inside the market two minutes before 
two men entered; defendant’s pizza order re- 
quired the victim to leave the front counter; the 
victim stood in the pizza preparation area when 
the first man shot him and when the second 
man jumped on the front counter and removed 
money from one of the cash registers; and the 
jury could have inferred from defendant’s pres- 
ence and actions at the market and from his 
companionship with the men before and after 
the offenses that defendant acted with the 
intent to assist in the armed robbery, resulting 
in the victim’s death. State v. Vales, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 46 (Tenn. 
Crim. App. Jan. 23, 2019), appeal denied, — 
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S.W.3d —, 2019 Tenn. LEXIS 243 (Tenn. May 
20, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of first-degree 
premeditated murder under the theory of 
criminal responsibility because it showed that 
defendant aided or attempted to aid her hus- 
band and her daughter’s boyfriend in the vic- 
tims’ murders. The jury could have inferred 
that defendant and her daughter convinced her 
husband that their daughter was the target of 
harassment and death threats from the victims 
and their friends, defendant wrote in emails 
that she wanted the victims dead, and she 
attempted to destroy evidence relating to the 
offenses and provided her husband with a false 
alibi after he carried out the murders. State v. 
Potter, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 73 (Tenn. Crim. App. Feb. 5, 2019). 

Evidence that the victim saw defendant, who 
she knew, and others driving around in her 
neighborhood despite not knowing anyone who 
lived there, saw defendant hiding behind a tree 
in her yard acting as a lookout, and then saw 
the vehicle they had been driving in pull into 
her driveway and two others run from the side 
of her home was sufficient to support defen- 
dant’s conviction for facilitation of aggravated 
burglary. State v. Williams, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 116 (Tenn. Crim. App. 
Feb. 22, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery under a 
theory of criminal responsibility because he 
arranged a meeting with the victim to purport- 
edly sell clothing, during the sale two men 
approached and attacked the victim, taking 
cash and a cell phone, defendant admitted he 
knew one of the robbers, defendant fled the 
scene in a red car, which picked up the two 
robbers minutes later, and defendant admitted 
he received a cell phone and posted it for sale. 
State v. Brewer, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 157 (Tenn. Crim. App. Mar. 11, 
2019). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated burglary and 
theft of property; defendant’s transfer of prop- 
erty stolen during the burglary was a rational 
connection between his possession of the stolen 
property and his participation in the aggra- 
vated burglary, and regardless of who went 
inside, defendant benefitted from the proceeds 
of the aggravated burglary and theft and aided 
his co-defendant in the commission of the of- 
fenses. State v. Odom, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 160 (Tenn. Crim. App. Mar. 
12, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 533 (Tenn. Dec. 9, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions based on a theory of criminal 
responsibility because the proof was sufficient 
to establish defendant’s identity as the gunman 
who accosted one victim outside the home, 
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attempted to force her into the home, and, 
along with an armed accomplice, engaged in an 
exchange of gunfire with the second victim. The 
proof was also sufficient to show that the sec- 
ond victim died as a result of a bullet fired by 
either defendant or his accomplice. State v. 
Taylor, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 205 (Tenn. Crim. App. Mar. 29, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
342 (Tenn. July 25, 2019). 

Evidence was sufficient to support defen- 
dant’s identity as the perpetrator of the murder 
under a theory of criminal responsibility be- 
cause, based on cell phone records, the evidence 
showed that defendant pointed the gun that 
was used to kill the first victim at a second 
victim in another area of town sometime be- 
tween 6:30 p.m. when he last called the second 
victim and 6:49 p.m. when calls began to be 
exchanged between the second victim’s cell 
phone and his brother’s cell phone regarding 
defendant’s demand for ransom. Defendant 
also boasted to the second victim that he had 
committed other murders earlier in the day. 
State v. Brown, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 220 (Tenn. Crim. App. Apr. 8, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 387 (Tenn. Aug. 15, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of facilitation of aggravated 
burglary, as the jury could have reasonably 
inferred from the evidence that defendant pro- 
vided substantial assistance in the burglary by 
opening the window but he did not originally 
intend to benefit from the proceeds of the bur- 
glary. State v. Kiser, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 340 (Tenn. Crim. App. June 
6, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 473 (Tenn. Sept. 18, 2019). 

Convictions of defendant for aggravated rob- 
bery, aggravated burglary, and aggravated as- 
sault, based upon a theory of criminal respon- 
sibility, was supported by the evidence because 
the evidence established that defendant in- 
tended to benefit from the proceeds of the 
robbery of the victim and aided codefendants in 
planning the robbery. State v. Odom, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 419 (Tenn. 
Crim. App. July 12, 2019). 

Evidence was sufficient to find the second 
defendant criminally responsible for aggra- 
vated assault as he hit and kicked the victim 
while the first defendant held a gun on the 
victim; and the victim sustained a collapsed 
lung and contusions from the beating. State v. 
Carter, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 496 (Tenn. Crim. App. Aug. 16, 2019). 

Evidence was sufficient to establish defen- 
dant’s identity as a perpetrator of the armed 
robbery and provided sufficient corroboration of 
the codefendant’s testimony because it showed 
that defendant entered the market brandishing 
a shotgun and wearing a ski mask and gloves, 
he pointed the shotgun at the victim and de- 
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manded that she give him the money bag, 
defendant was picked up by his codefendant 
which was captured on video, the codefendant 
admitted that he was the driver and provided 
the police with the location of the ski mask and 
a glove, and defendant was the primary con- 
tributor of DNA obtained from the mask and 
glove. State v. Judkins, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 498 (Tenn. Crim. App. 
Aug. 19, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 44 (Tenn. Jan. 15, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that defendant and the code- 
fendant planned and executed the crimes 
jointly and with a common intent, and that 
defendant told a cellmate that he “tricked” the 
codefendant into killing the victim. State v. 
Mitchell, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 744 (Tenn. Crim. App. Nov. 19, 2019). 

Evidence was sufficient to convict defendant 
of especially aggravated robbery because defen- 
dant and the accomplice entered the victim’s 
apartment in order to rob him; the accomplice 
pointed the gun at the victim before shooting 
him and taking his cell phone; and defendant 
was criminally responsible for the accomplice’s 
actions as he was engaged in a criminal en- 
deavor to rob the victim. State v. Dodson, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 10 
(Tenn. Crim. App. Jan. 13, 2020). 

Evidence was sufficient to convict defendant 
of felony murder because defendant and his 
accomplice were asked by a third party to steal 
marijuana from the victim; the accomplice fa- 
tally shot the victim using defendant’s gun; and 
defendant intended to promote or assist in the 
commission of the robbery and was criminally 
responsible for the victim’s death. State v. Dod- 
son, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
10 (Tenn. Crim. App. Jan. 13, 2020). 

State established beyond a reasonable doubt 
that defendant was criminally responsible for 
his codefendant’s conduct because he shared in 
the codefendant’s intent to rob the victim by 
approaching the passenger side of the victim’s 
car and pointing his gun at the witness while 
the codefendant approached the victim’s side 
and pointed a gun at him, and both defendant 
and the codefendant fired shots when the vic- 
tim attempted to drive away. State v. Lawrence, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 65 
(Tenn. Crim. App. Feb. 5, 2020), appeal denied, 
— $.W.3d —, 2020 Tenn. LEXIS 400 (Tenn. 
June 3, 2020). 

Evidence supported defendant’s conviction of 
theft; she participated in a scheme to obtain 
money from the human services department 
through a ministry becoming a sponsor in a 
summer food services program. Defendant 
claimed to be the program administrator but 
auditors found no evidence that she purchased 
large volumes of food, and while a church 
employee claimed defendant was not involved, 
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the jury could have found defendant was direct- 
ing or assisting that employee in taking the, 
money. State v. Jives-Nealy, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 156 (Tenn. Crim. App. 
Feb. 28, 2020), appeal denied, State v. Jives- 
Nealy, — S.W.3d —, 2020 Tenn. LEXIS 319 
(Tenn. Aug. 11, 2020). 

There was sufficient evidence to sustain de- 
fendant’s convictions for aggravated battery 
and murder, including evidence that defendant 
and his co-defendants forced their way into the 
victim’s apartment armed with a gun, the vic- 
tim was unarmed and surrounded by the men 
demanding to know where her son was, and 
when she failed to provide an answer, a co- 
defendant shot the victim in the head at the 
defendant’s direction. State v. Fletcher, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 160 
(Tenn. Crim. App. Mar. 2, 2020). 

Evidence was sufficient to convict defendant 
of first degree premeditated murder and first 
degree felony murder, which were merged, 
based on criminal responsibility as defendant 
acted with the intent to promote or assist in the 
commission of the crimes and aided or at- 
tempted to aid in the crimes because defendant 
initiated the robbery by placing a telephone 
pizza order which lured the victim to the scene; 
while the victim attempted to deliver the pizza 
order to the residence, two men waited until 
the victim returned to his car to approach the 
victim; defendant heard a gunshot coming from 
the direction of the men; and defendant repeat- 
edly ran over the victim to ensure he was dead 
prior to taking his vehicle. State v. Miller, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 405 
(Tenn. Crim. App. June 11, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 530 
(Tenn. Oct. 8, 2020). 

Evidence was sufficient to support defen- 
dant’s five convictions for especially aggravated 
kidnapping because defendant and one of the 
perpetrators entered the home in the middle of 
the night, the perpetrator entered the victims’ 
bedroom and held them at gunpoint with a 
shotgun, defendant stood in the doorway in the 
living room and held two other victims at 
gunpoint using a pistol, and two witnesses 
testified that they did not feel as if they could 
move around in or leave the residence while 
defendant pointed the pistol at them. State v. 
Kiser, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 411 (Tenn. Crim. App. June 16, 2020). 

Evidence was sufficient to find defendant 
guilty of especially aggravated robbery as a 
principle offender or under a theory of criminal 
responsibility because defendant and his ac- 
complices pointed their guns at the victim; the 
victim gave them his wallet, and one of them 
took the victim’s money from the victim’s hand 
and also demanded the victim’s cell phone; the 
victim punched the individual when he reached 
for the victim’s cell phone, and one of the 
accomplices ran up to the victim and shot him 
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in the head; and the victim suffered serious 
bodily injury, and later died from his wound. 
State v. Lumpkin, — S.W.38d —, 2020 Tenn. 
Crim. App. LEXIS 809 (Tenn. Crim. App. Dec. 
23, 2020). 

Defendant was criminally responsible for fa- 
cilitation of first-degree, felony murder; at- 
tempted especially aggravated robbery; and un- 
lawful possession of a firearm by a convicted 
felon because defendant and _ co-defendant 
trailed the victim in co-defendant’s car with the 
intent to rob the victim, co-defendant ap- 
proached the victim and attempted to rob the 
victim before fatally shooting the victim in the 
head when the victim pulled out a gun, and 
co-defendant left the victim’s purse behind and 
fled the scene with defendant in co-defendant’s 
car. State v. Bowen, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 19 (Tenn. Crim. App. Jan. 
12, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for second degree murder un- 
der a theory of criminal responsibility because 
a reasonable juror could find beyond a reason- 
able doubt that defendant knowingly partici- 
pated in the knowing killing of the victim and 
that he was aware that the shooting could 
result in the victim’s death; either defendant or 
co-defendant threw a bottle at the back of the 
victim’s head, causing the victim to turn 
around towards them, co-defendant shot the 
victim in the chest, and both defendant and 
co-defendant jumped into defendant’s car and 
fled the scene. State v. Deberry, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 49 (Tenn. Crim. 
App. Feb. 10, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for criminal responsibility, as 
the evidence supported a determination that 
defendant knowingly and voluntarily shared in 
the criminal intent of the crimes and promoted 
their commission when he drove co-defendant 
and the victim to the location where the rob- 
bery was to take place. State v. Ellis, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 52 (Tenn. 
Crim. App. Feb. 11, 2021). 

Evidence was sufficient to convict defendant 
of carjacking and aggravated robbery under a 
theory of criminal responsibility because defen- 
dant was associated with the venture, acted 
with knowledge that co-defendant was going to 
hold the victim at gunpoint, engaged in the 
assault. on the victim, and shared in the crimi- 
nal intent to take the victim’s car and property 
by force. State v. Harris, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 59 (Tenn. Crim. App. 
Feb. 23, 2021). 


39-11-402 


Evidence was sufficient to support defen- 
dant’s felony murder convictions on the basis of 
criminal responsibility for the conduct of an- 
other under T.C.A. §§ 39-11-401(a), 39-11- 
402(2) because it showed that defendant knew 
his co-defendants intended to enter the victim’s 
home to take drugs and cash, he agreed to drive 
the co-defendants to the victim’s home, and the 
victim was shot and killed. State v. Perry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 105 
(Tenn. Crim. App. Mar. 23, 2021). 

Evidence was sufficient to convict defendant 
of facilitation of first-degree, felony murder 
because defendants attempted to rob the victim 
after seeing her withdraw cash at the bank; 
defendant knew co-defendant intended to rob 
the victim when co-defendant approached her 
in the driveway armed with a gun; defendant 
furnished substantial assistance in the com- 
mission of the attempted robbery by identifying 
the victim as a target, following the victim in 
order to rob her, and fleeing the scene after 
attempting to rob her; and the victim died from 
a gunshot wound to the head. State v. Bowen, 
—§.W.3d —, 2021 Tenn. Crim. App. LEXIS 149 
(Tenn. Crim. App. Apr. 13, 2021). 

Evidence was sufficient to convict defendant 
of attempted especially aggravated robbery be- 
cause, after defendants saw the victim with- 
draw money from a bank, defendants followed 
the victim in order to rob her; when the victim 
pulled into a driveway, co-defendant exited his 
vehicle armed with a gun, approached the vic- 
tim, and attempted to rob her; the victim re- 
sisted, and co-defendant shot her in the head; 
and defendant associated himself with and 
aided in committing the planned robbery and 
acted to promote or assist in the commission of 
the robbery from which he intended to benefit. 
State v. Bowen, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 149 (Tenn. Crim. App. Apr. 138, 
2021). 


18. —Insufficient. 

State presented sufficient evidence that de- 
fendant was criminally responsible for the acts 
committed by his codefendants because defen- 
dant’s accomplice’s testimony that the codefen- 
dants carjacked one witness, was sufficiently 
corroborated by other evidence, including the 
victims’ identification of the codefendants in- 
volved in the crimes and defendant’s state- 
ments, in which he never indicated that he did 
not share a common purpose with his codefen- 
dants, only that he did know that the intended 
to kill one of the victims. State v. Williams, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 130 
(Tenn. Crim. App. Apr. 6, 2021). 


39-11-4038 
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39-11-403. Criminal responsibility for facilitation of felony. 


NOTES TO DECISIONS 


ANALYSIS 


Construction. 
Jury Instructions. 
Sentencing. 
Evidence. 
—Sufficient. 


Oe 


_ 
e 


Construction. 

Facilitation of criminal attempt is not statu- 
torily defined, but reading the two statutes 
together, the State would have had to prove 
that defendant (1) knew that another intended 
to commit criminal attempt of possession of 
cocaine with intent to sell or deliver, and (2) 
knowingly furnished substantial assistance in 
the commission of the criminal attempt of pos- 
session of cocaine with intent to sell or deliver. 
State v. Champion, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 50 (Tenn. Crim. App. Jan. 
30, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 393 (Tenn. Aug. 5, 2020). 


6. Jury Instructions. 

Counsel was not ineffective for failing to 
instruct the jury on the lesser included offense 
of facilitation of aggravated robbery because 
there was no evidence that someone else com- 
mitted the robbery and that petitioner knew 
and gave them substantial assistance, as the 
State offered evidence that petitioner commit- 
ted the robbery, which included DNA evidence 
and petitioner’s admissions to two witnesses. 
Brown v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 674 (Tenn. Crim. App. Aug. 31, 
2018). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object the jury 
instructions on criminal responsibility because 
the instruction incorporated the language of 
this section. Gray v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 301 (Tenn. Crim. App. 
May 8, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 401 (Tenn. Aug. 16, 2019). 

Petitioner failed to establish that counsel 
provided ineffective assistance in failing to re- 
quest an instruction on the lesser included 
offense of facilitation because the proof did not 
support an instruction on facilitation, as there 
was no evidence at trial regarding the existence 
or role of a third party. Instead, the evidence at 
trial established that petitioner, and not the 
confidential informant or a third party, sold the 
drugs. Carero v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 240 (Tenn. Crim. App. Apr. 
14, 2020). 


7. Sentencing. 
Trial court did not err in sentencing defen- 
dant to 40 years for the facilitation of first- 


degree, felony murder conviction and 20 years 
for the attempted especially aggravated rob- 
bery conviction because the trial court properly 
considered defendant’s criminal history and the 
statutory criteria in finding defendant to be a 
Range II, multiple offender; the trial court 
reviewed the presentence report, the nature 
and characteristics of the criminal conduct in- 
volved, the applicable enhancement and miti- 
gating factors, and defendant’s potential for 
rehabilitation; and the presentence report 
listed defendant’s criminal history which began 
in 1995 at the age of 16 and included numerous 
misdemeanor and felony convictions. State v. 
Bowen, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Apr. 13, 2021). 


8. Evidence. 


9. —Sufficient. 

Evidence that the victim saw defendant, who 
she knew, and others driving around in her 
neighborhood despite not knowing anyone who 
lived there, saw defendant hiding behind a tree 
in her yard acting as a lookout, and then saw 
the vehicle they had been driving in pull into 
her driveway and two others run from the side 
of her home was sufficient to support defen- 
dant’s conviction for facilitation of aggravated 
burglary. State v. Williams, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 116 (Tenn. Crim. App. 
Feb. 22, 2019). 

Evidence was sufficient to convict the second 
defendant of facilitation of aggravated robbery 
because the second defendant provided sub- 
stantial assistance to the first defendant by 
beating the victim while the first defendant 
held him at gunpoint and then robbed him of 
his necklace, rings, money, wallet, cell phones, 
and tattoo equipment. State v. Carter, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 496 
(Tenn. Crim. App. Aug. 16, 2019). 

Evidence was sufficient to sustain defen- 
dant’s conviction of facilitation of criminal at- 
tempt of possession of cocaine with intent to 
sell or deliver; defendant was a regular over- 
night guest at the home and was present when 
the cocaine, which he constructively possessed, 
was seized, and a rational juror could have 
found that he provided substantial assistance 
to co-defendant by using a measuring cup that 
tested positive for trace amounts of cocaine in 
attempting to manufacture cocaine for sale or 
delivery. State v. Champion, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 50 (Tenn. Crim. App. 
Jan. 30, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 393 (Tenn. Aug. 5, 2020). 

Evidence supported defendant’s conviction 
for facilitation of first-degree, felony murder 
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because defendant and co-defendant trailed the 
victim in co-defendant’s car with the intent to 
rob the victim, co-defendant stopped and ap- 
proached the victim with a gun when the victim 
parked the victim’s car and attempted to rob 
the victim, defendant fatally shot the victim in 
the head when the victim pulled out a gun, and 
co-defendant left the victim’s purse behind and 
fled the scene with defendant in co-defendant’s 
car. State v. Bowen, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 19 (Tenn. Crim. App. Jan. 
: ope 4 1A 

Evidence was sufficient to convict defendant 
of facilitation of first-degree, felony murder 


39-11-407. Defenses excluded. 


39-11-501 


because defendants attempted to rob the victim 
after seeing her withdraw cash at the bank; 
defendant knew co-defendant intended to rob 
the victim when co-defendant approached her 
in the driveway armed with a gun; defendant 
furnished substantial assistance in the com- 
mission of the attempted robbery by identifying 
the victim as a target, following the victim in 
order to rob her, and fleeing the scene after 
attempting to rob her; and the victim died from 
a gunshot wound to the head. State v. Bowen, 
— 8.W.3d —, 2021 Tenn. Crim. App. LEXIS 149 
(Tenn. Crim. App. Apr. 13, 2021). 


NOTES TO DECISIONS 


1. Failure to Convict Criminally Respon- 
sible Codefendant. 

It is not a defense for a person convicted 
under a theory of criminal responsibility that 
the person for whose conduct the defendant is 
criminally responsible has been acquitted, has 


not been prosecuted or convicted, has been 
convicted of a different offense or different type 
or class of offense, or is immune from prosecu- 
tion. State v. Odom, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 419 (Tenn. Crim. App. July 
T2201 e 


PART 5 
GENERAL DEFENSES 


39-11-501. Insanity. 


NOTES TO DECISIONS 


ANALYSIS 


3. Application. 
8. Rejection of Defense. 
2 Jury Instructions. 


3. Application. 

Jury reasonably could have found that defen- 
dant failed to establish that he was insane at 
the time of the offenses,as the evidence showed 
that defendant’s delusions were not well 
formed and he was not out of control delusion- 
ally, in committing the offense defendant did 
not believe he was engaging in entirely differ- 
ent conduct, cleaning up the crime scene 
showed that defendant understood what he had 
done was wrong, and defendant was calm and 
able to communicate when he arrived at the 
jail. State v. Baker, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 649 (Tenn. Crim. App. June 
26, 2018). 


8. Rejection of Defense. 

It was reasonable for the jury to reject defen- 
dant’s insanity defense because a physician 
testified that even though he had a severe 


mental illness, he was able to appreciate the 
wrongfulness of his actions, as he selected the 
people he was going to shoot and chose not to 
shoot others, he fled the scene and hid so well 
from the police that they were unable to find 
him, he fled to another state, called family 
members to come get him, and had a gun 
concealed on his person on the day of the 
shootings when he did not normally carry a 
gun. State v. Woodley, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 151 (Tenn. Crim. App. Mar. 
11, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 310 (Tenn. July 24, 2019). 


9. Jury Instructions. 

Even though the trial court erred by relying 
on a doctor’s testimony to reject defendant’s 
request for an instruction on insanity as an 
affirmative defense, the error was harmless 
because defendant’s efforts to conceal his guilt 
indicated that he was aware of the wrongful- 
ness of his conduct, and the trial court did 
provide a jury instruction on the issue of dimin- 
ished capacity which the jury rejected. State v. 
Parker, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 127 (Tenn. Crim. App. Feb. 25, 2019). 


39-11-502 
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39-11-502. Ignorance or mistake of fact. 


NOTES TO DECISIONS 


2. Instructions. 

Defendant was not entitled to an instruction 
on mistake of fact; defendant admitted he just 
fired his gun not knowing it was police lawfully 
executing a warrant, and if the jury believed 
him, there would be no culpable mental state to 
negate. Even if the jury believed defendant 
fired at police because he mistakenly thought 
they were intruders, he would still not have 


39-11-5003. Intoxication. 


been entitled to a mistake of fact defense in- 
struction because his beliefs, even if reason- 
able, would not have justified his actions. State 
v. Campbell, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 294 (Tenn. Crim. App. Apr. 24, 
2020), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 305 
(Tenn. Sept. 17, 2020). 


NOTES TO DECISIONS 


ANALYSIS 


Mental State. 
Rejection of Defense. 
Jury Instructions. 


acer 


1. Mental State. 

Defendant failed to show that trial counsel 
was deficient in failing to present evidence that 
defendant was too intoxicated to form the req- 
uisite intent for first degree premeditated mur- 
der. Regardless, defendant was able to recall at 
trial the precise route taken to the victim’s 
residence, defendant was able to recall what 
occurred on the victim’s front porch prior to the 
shooting, and defendant made several declara- 
tions of intent to kill the victim in the hours 
leading up to the victim’s death. Hudgins v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 803 (Tenn. Crim. App. Dec. 22, 2020). 


2. Rejection of Defense. 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first-degree 
murder because defendant by his own admis- 
sions stated that he was not drunk when he 
fired the shots at the officers and bystanders, 
defendant declared an intent to kill his girl- 


39-11-504. Duress. 


friend when he pointed a handgun at her head 
inside their bedroom, he used two different 
rifles to shoot at the victims at least 52 times, 
he emptied the clips from both rifles, he made 
impact with all three police vehicles and he hit 
his girlfriend and a deputy, and he left and 
went to hide in a nearby cave when a sergeant 
returned fire. State v. Pitts, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 71 (Tenn. Crim. App. 
Mar. 4, 2021). 


4, Jury Instructions. 

Trial court erred in its determination that the 
instruction on intoxication was proper because 
defendant did not testify that he was intoxi- 
cated to the extent that he was unaware of his 
conduct; no evidence showed that intoxication 
affected his capacity to form the culpable men- 
tal state required to commit second degree 
murder; an agent and an investigator testified 
that defendant did not appear intoxicated; and 
defendant told the agent that he was not intoxi- 
cated. Therefore, the trial court’s inadvertence 
in failing to give the instruction was not erro- 
neous. State v. Simpson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 173 (Tenn. Crim. App. 
Mar. 18, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 322 (Tenn. July 24, 2019). 


(a) Duress is a defense to prosecution where the person or a third person is 
threatened with harm that is present, imminent, impending and of such a 
nature to induce a well-grounded apprehension of death, serious bodily injury, 
or grave sexual abuse if the act is not done. The threatened harm must be 
continuous throughout the time the act is being committed, and must be one 
from which the person cannot withdraw in safety. Further, the desirability and 
urgency of avoiding the harm must clearly outweigh the harm sought to be 
prevented by the law proscribing the conduct, according to ordinary standards 
of reasonableness. 
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39-11-505 


(b) This defense is unavailable to a person who intentionally, knowingly, or 
recklessly becomes involved in a situation in which it was probable that the 
person would be subjected to compulsion. 


History. 
Acts 1989, ch. 591, § 1; 2021, ch. 83, § 3. 


Compiler’s Notes. 

Acts 2021, ch. 83, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “2020 Defense Doc- 
trine.” 

Acts 2021, ch. 83, § 9 provided that by Janu- 
ary 1, 2022: 

(1) The peace officer standards and training 
commission shall update all law enforcement 
training materials to reflect this act; and 

(2) Any instructor who provides a handgun 


safety course that satisfies the training require- 
ment to obtain a handgun carry permit shall 
update all training materials to reflect this act. 


Amendments. 

The 2021 amendment substituted “well- 
grounded apprehension of death, serious bodily 
injury, or grave sexual abuse” for “well- 
grounded apprehension of death or serious 
bodily injury” in (a). 


Effective Dates. 
Acts 2021, ch. 83, § 10. April 7, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


2 Instructions. 
af Evidence. 


2. Instructions. 

Trial court properly refused to instruct the 
jury on duress and defense of a third person 
with regard to the charge of the attempted first 
degree premeditated murder because defen- 
dant was not charged with that offense for 
shooting the victim in a club when the victim 
allegedly pulled a gun on defendants’ sibling as 
defendant allegedly shot the victim in the park- 
ing lot after pursuing the victim. By that time, 
defendant’s brother was no longer in imminent 
danger of death or serious bodily injury by the 
victim. State v. Pettis, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 314 (Tenn. Crim. App. May 
17, 2019). 

Trial court did not breach a clear and un- 
equivocal rule of law by declining to give a jury 
instruction on the defense of duress because the 
danger of death could not reasonably outweigh 
the harm of causing a death; therefore, duress 
in a homicide case could not be fairly raised by 
the proof, regardless of whether defendant was 
being threatened at the time he shot the victim. 


39-11-505. Entrapment. 


State v. Kelso, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 316 (Tenn. Crim. App. May 4, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 567 (Tenn. Sept. 16, 2020). 


3. Evidence. 

There was no error in the rulings related to 
the defense of duress because the proffered 
evidence describing the culture of the football 
team was not relevant to the defense of duress 
and the defense was discounted by several 
witnesses at trial. State v. Banks, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 626 (Tenn. Crim. 
App. Oct. 4, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 181 (Tenn. Mar. 26, 2020). 

Jury could have rejected his defense of duress 
because it could have determined that by agree- 
ing to come to Nashville for a job with the 
co-defendant, who defendant knew had a vio- 
lent past, and staying with him for several days 
that he did not have a well-grounded apprehen- 
sion of death or serious bodily injury, and based 
on defendant’s own testimony the jury could 
have determined that he had many opportuni- 
ties to escape and he armed was during the 
offense. State v. Wyche, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 712 (Tenn. Crim. App. 
Nov. 7, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 95 (Tenn. Feb. 19, 2020). 


NOTES TO DECISIONS 


1. Applicability. 

Because the record did not show that peti- 
tioner informed counsel of the factual basis for 
asserting entrapment, he had not demon- 
strated deficiency in counsel’s failure to file a 
pretrial notice; furthermore, petitioner could 


not establish a reasonable probability that a 
properly preserved entrapment defense would 
have changed the outcome of trial, as he did not 
accidentally and unexpectedly find rocks of 
crack cocaine in his pocket and then give them 
to law enforcement only because he was per- 


39-11-601 


suaded to do so. Jamison v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 773 (Tenn. Crim. 
App. July 16, 2018). 
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PART 6 


JUSTIFICATION EXCLUDING CRIMINAL 
RESPONSIBILITY 


39-11-601. Justification a defense. 


NOTES TO DECISIONS 


2. Self-Defense. 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault be- 
cause the jury clearly chose to credit the vic- 
tim’s version of events, rejecting defendant’s 
testimony supporting self-defense; the victim 
testified specifically about the manner in which 


39-11-609. Necessity. 


defendant and co-defendant began to follow 
him, about his attempts to get help through 
911, about the shooting, about his fleeing the 
scene, and about his abandoning his own 
weapon to seek. State v. Manning, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 615 (Tenn. Crim. 
App. Sept. 17, 2020). 


NOTES TO DECISIONS 


2. Jury Instructions. 

Where the general defense of necessity is 
fairly raised by the evidence, the trial court is 
obligated to instruct the jury accordingly, re- 
gardless of whether the instruction is re- 
quested. A defendant need not testify that he 
reasonably feared imminent bodily harm; the 
trial court may draw this inference from the 
evidence as it is viewed in the light most 
favorable to the defendant, together with all 
reasonable inferences therefrom. In addition, a 
request for a jury instruction on a general 
defense is not subject to waiver for failure to 
submit the request in writing. State v. Cole- 
pugh, 588 S.W.3d 254, 2019 Tenn. LEXIS 498 
(Tenn. Oct. 25, 2019). 


39-11-611. Self-defense. 


Trial court erred by failing to instruct the 
jury on the defense of necessity during defen- 
dant’s trial for being a felon in possession of a 
handgun because it was fairly raised by the 
evidence, as it showed that defendant became 
involved in a physical altercation with two men 
inside a convenience store, a gun from the 
jacket of one of the men, the two men grappled 
with defendant for the gun but defendant 
reached it first, a jury could have inferred that 
defendant reasonably believed that obtaining 
the gun was immediately necessary for him to 
avoid imminent harm, and defendant’s girl- 
friend was shot with another gun very shortly 
thereafter. State v. Cole-pugh, 588 S.W.3d 254, 
2019 Tenn. LEXIS 498 (Tenn. Oct. 25, 2019). 


(a) As used in this section, unless the context otherwise requires: 
(1) “Business” means a commercial enterprise or establishment owned by 


a person as all or part of the person’s livelihood or is under the owner’s 
control or who is an employee or agent of the owner with responsibility for 
protecting persons and property and shall include the interior and exterior 
premises of the business; 

(2) “Category I nuclear facility” means a facility that possesses a formula 
quantity of strategic special nuclear material, as defined and licensed by the 
United States nuclear regulatory commission, and that must comply with 
the requirements of 10 CFR Part 73; 

(3) “Curtilage” means the area surrounding a dwelling that is necessary, 
convenient and habitually used for family purposes and for those activities 
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associated with the sanctity of a person’s home; 

(4) “Deadly force” means the use of force intended or likely to cause death 
or serious bodily injury; 

(5) “Dwelling” means a building or conveyance of any kind, including any 
attached porch, whether the building or conveyance is temporary or perma- 
nent, mobile or immobile, that has a roof over it, including a tent, and is 
designed for or capable of use by people; 

(6) “Nuclear power reactor facility” means a reactor designed to produce 
heat for electric generation, for producing radiation or fissionable materials, 
or for reactor component testing, and does not include a reactor used for 
research purposes; 

(7) “Nuclear security officer” means a person who meets the requirements 
of 10 CFR Part 73, Appendix B, who is an employee or an employee of a 
contractor of the owner of a category I nuclear facility or nuclear power 
reactor facility, and who has been appointed or designated by the owner of a 
category I nuclear facility or nuclear power reactor facility to provide 
security for the facility; 

(8) “Residence” means a dwelling in which a person resides, either 
temporarily or permanently, or is visiting as an invited guest, or any 
dwelling, building or other appurtenance within the curtilage of the resi- 
dence; and 

(9) “Vehicle” means any motorized vehicle that is self-propelled and 

designed for use on public highways to transport people or property. 
(b)(1) Notwithstanding § 39-17-1322, a person who is not engaged in 
conduct that would constitute a felony or Class A misdemeanor and is in a 
place where the person has a right to be has no duty to retreat before 
threatening or using force against another person when and to the degree 
the person reasonably believes the force is immediately necessary to protect 
against the other’s use or attempted use of unlawful force. 

(2) Notwithstanding § 39-17-1322, a person who is not engaged in con- 
duct that would constitute a felony or Class A misdemeanor and is in a place 
where the person has a right to be has no duty to retreat before threatening 
or using force intended or likely to cause death or serious bodily injury, if: 

(A) The person has a reasonable belief that there is an imminent 
danger of death, serious bodily injury, or grave sexual abuse; 

(B) The danger creating the belief of imminent death, serious bodily 
injury, or grave sexual abuse is real, or honestly believed to be real at the 
time; and 

(C) The belief of danger is founded upon reasonable grounds. 

(3) For purposes of this subsection (b), a person is not engaged in conduct 
that would constitute a felony or Class A misdemeanor or in a place where 
the person does not have a right to be if the person is engaged in the activity 
or in the place due to the person’s status as a victim of human trafficking. 
The person must prove the person’s status as a victim of human trafficking 
by clear and convincing evidence. The person may provide clear and 
convincing evidence of the person’s status as a victim of human trafficking 
through testimony. 

(c) Any person using force intended or likely to cause death or serious bodily 
injury within a residence, business, dwelling or vehicle is presumed to have 
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held a reasonable belief of imminent death or serious bodily injury to self, 
family, a member of the household or a person visiting as an invited guest, 
when that force is used against another person, who unlawfully and forcibly 
enters or has unlawfully and forcibly entered the residence, business, dwelling 
or vehicle, and the person using defensive force knew or had reason to believe 
that an unlawful and forcible entry occurred. 

(d) The presumption established in subsection (c) shall not apply, if: 

(1) The person against whom the force is used has the right to be in or is 
a lawful resident of the dwelling, business, residence, or vehicle, such as an 
owner, lessee, or titleholder; provided, that the person is not prohibited from 
entering the dwelling, business, residence, or occupied vehicle by an order of 
protection, injunction for protection from domestic abuse, or a court order of 
no contact against that person; 

(2) The person against whom the force is used is attempting to remove a 
person or persons who is a child or grandchild of, or is otherwise in the lawful 
custody or under the lawful guardianship of, the person against whom the 
defensive force is used; 

(3)(A) Notwithstanding § 39-17-1322, the person using force is engaged in 

conduct that would constitute a felony or Class A misdemeanor or is using 

the dwelling, business, residence, or occupied vehicle to further an 
unlawful activity; 

(B) For purposes of subdivision (d)(3)(A), a person is not engaged in 
conduct that would constitute a felony or Class A misdemeanor or using a 
dwelling, business, residence, or occupied vehicle to further unlawful 
activity if the person is engaged in the activity or using the dwelling, 
business, residence, or occupied vehicle due to the person’s status as a 
victim of human trafficking. The person must prove the person’s status as 
a victim of human trafficking by clear and convincing evidence. The person 
may provide clear and convincing evidence of the person’s status as a 
victim of human trafficking through testimony; or 
(4) The person against whom force is used is a law enforcement officer, as 

defined in § 39-11-106, who enters or attempts to enter a dwelling, business, 
residence, or vehicle in the performance of the officer’s official duties, and the 
officer identified the officer in accordance with any applicable law, or the 
person using force knew or reasonably should have known that the person 
entering or attempting to enter was a law enforcement officer. 

(e) The threat or use of force against another is not justified: 

(1) Ifthe person using force consented to the exact force used or attempted 
by the other individual; 

(2) If the person using force provoked the other individual’s use or 
attempted use of unlawful force, unless: 

(A) The person using force abandons the encounter or clearly commu- 
nicates to the other the intent to do so; and 

(B) The other person nevertheless continues or attempts to use unlaw- 
ful force against the person; or 
(3) To resist a halt at a roadblock, arrest, search, or stop and frisk that the 

person using force knows is being made by a law enforcement officer, unless: 

(A) The law enforcement officer uses or attempts to use greater force 
than necessary to make the arrest, search, stop and frisk, or halt; and 
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(B) The person using force reasonably believes that the force is imme- 
diately necessary to protect against the law enforcement officer’s use or 
attempted use of greater force than necessary. 
(f) A nuclear security officer is authorized to use deadly force under the 
following circumstances: 

(1) Deadly force appears reasonably necessary to prevent or impede an 
act, or attempted act, of radiological sabotage at a category I nuclear facility 
or nuclear power reactor facility, including, but not limited to, situations 
where a person is attempting to, or has, unlawfully or forcefully entered a 
category I nuclear facility or nuclear power reactor facility, and where 
adversary tactics are employed to attempt an act of radiological sabotage, 


such as, but not limited to: 


(A) Use of firearms or small arms; 


(B) Use of explosive devices; 
(C) Use of incendiary devices; 


(D) Use of vehicle borne improvised explosive devices; 
(E) Use of water borne improvised explosive devices; 


(F) Breaching of barriers; and 


(G) Use of other adversary or terrorist tactics which could be employed 

to attempt an act of radiological sabotage; 
(2) Deadly force appears reasonably necessary to protect the nuclear 
security officer or another person if the nuclear security officer reasonably 
believes there is an imminent danger of death, serious bodily injury, or grave 


sexual abuse; 


(3) Deadly force appears reasonably necessary to prevent the imminent 
infliction or threatened infliction of death, serious bodily injury, or grave 
sexual abuse or the sabotage of an occupied facility by explosives; 

(4) Deadly force appears reasonably necessary to prevent the theft, 
sabotage, or unauthorized control of special nuclear material from a nuclear 
power reactor facility or of a nuclear weapon or nuclear explosive device or 
special nuclear material from a category I nuclear facility; or 

(5) Deadly force reasonably appears to be necessary to apprehend or 
prevent the escape of a person reasonably believed to: 

(A) Have committed an offense of the nature specified under this 


subsection (f); or 


(B) Be escaping by use of a weapon or explosive or who otherwise poses 
an imminent danger of death, serious bodily injury, or grave sexual abuse 
to nuclear security officers or others unless apprehended without delay. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 8; 
2007, ch. 210, § 1; 2008, ch. 1012, § 1; 2009, ch. 
194, § 2; 2012, ch. 627, §§ 1, 2; 2016, ch. 701, 
§§ 1-5; 2017, ch. 80, §§ 1-4; 2021, ch. 83, 
§§ 4-7; 2021, ch. 115, §§ 1-3. 


Compiler’s Notes. 

Acts 2021, ch. 83, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “2020 Defense Doc- 
trine.” 

Acts 2021, ch. 83, § 9 provided that by Janu- 


ary 1, 2022: 

(1) The peace officer standards and training 
commission shall update all law enforcement 
training materials to reflect this act; and 

(2) Any instructor who provides a handgun 
safety course that satisfies the training require- 
ment to obtain a handgun carry permit shall 
update all training materials to reflect this act. 


Amendments. 

The 2021 amendment by ch. 83, in (b)(2)(A), 
substituted “imminent danger of death, serious 
bodily injury, or grave sexual abuse” for “immi- 
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nent danger of death or serious bodily injury’; 
in (b)(2)(B), substituted “imminent death, seri- 
ous bodily injury, or grave sexual abuse” for 
“imminent death or serious bodily injury”; in 
(f)(2), substituted “imminent danger of death, 
serious bodily injury, or grave sexual abuse” for 
“imminent danger of death or serious bodily 
injury”; and substituted “death, serious bodily 
injury, or grave sexual abuse” for “death or 
serious bodily harm” in (f)(3) and (f)(5)(B). 
The 2021 amendment by ch. 115 substituted 
“not engaged in conduct that would constitute a 
felony or Class A misdemeanor” for “not en- 
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gaged in unlawful activity” in (b)(1) and (b)(2); 
added (b)(3); substituted “conduct that would 
constitute a felony or Class A misdemeanor or” 
for “an unlawful activity or” in (d)(3)(A); and 
added (d)(3)(B). 


Effective Dates. 
Acts 2021, ch. 83, § 10. April 7, 2021. 
Acts 2021, ch. 115, § 4. July 1, 2021. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


NOTES TO DECISIONS 


ANALYSIS 


Evidence. 
Defense Rejected. 
Instructions. 

3. No Self-defense. 


K+ © 90D 


6. Evidence. 

Once defendant shot the victim, he had com- 
mitted a knowing killing and his actions and 
those of the officers after that point were not 
relevant to defendant’s claim of self-defense; 
the trial court did not abuse its discretion in 
excluding the officer’s statements. State v. 
Campbell, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 294 (Tenn. Crim. App. Apr. 24, 2020), 
review denied and ordered not published, — 
S.W.3d —, 2020 Tenn. LEXIS 305 (Tenn. Sept. 
17, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault be- 
cause the jury clearly chose to credit the vic- 
tim’s version of events, rejecting defendant’s 
testimony supporting self-defense; the victim 
testified specifically about the manner in which 
defendant and co-defendant began to follow 
him, about his attempts to get help through 
911, about the shooting, about his fleeing the 
scene, and about his abandoning his own 
weapon to seek. State v. Manning, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 615 (Tenn. Crim. 
App. Sept. 17, 2020). 


8. Defense Rejected. 

Proof at trial established that defendant did 
not act in self-defense when he shot the victim 
because a witness testified that when she en- 
tered the victim’s apartment she saw the victim 
on the floor clutching keys in her hands, an- 
other witness testified that the knives on the 
floor had blood splatter on the handles, and a 
doctor testified that because of the similarity 
between the droplets of blood on the knives and 
on the floor, he believed that the knives were 
already lying on the floor when the victim was 
shot. Tenn. v. Satterfield, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 17 (Tenn. Crim. App. 
Jan. 8, 2019). 


Evidence supported defendant’s conviction 
for aggravated assault because defendant be- 
came upset with the victim at a party, when the 
victim approached defendant and asked for the 
return of the victim’s keys, defendant threat- 
ened the victim and lunged toward the victim, 
during the altercation defendant pulled out a 
knife and stabbed the victim, defendant chased 
the victim while still holding the knife, and 
defendant yelled that defendant was going to 
kill the victim. Furthermore, the jury rejected 
defendant’s claim of self-defense. State v. Wood, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 28, 2019). 

Defendant’s contention that the State’s proof 
failed to rebut his self-defense theory was re- 
jected because the State offered evidence that 
defendant got out of the car, pulled the victim 
from the car while she was injecting drugs, 
initiated the assault that culminated in the 
shooting, and had the only weapon involved. A 
rational jury could conclude that if the victim 
had been shot with a gun she possessed, defen- 
dant would have had no reason to dispose of 
either his gun, which he claimed had not been 
fired, or the victim’s gun, which would have 
supported his claims that she had pointed a 
gun at him and that they had struggled for 
control of it. State v. Ward, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 202 (Tenn. Crim. App. 
Apr. 1, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 331 (Tenn. July 18, 2019). 

Evidence was sufficient to support the jury’s 
rejection of defendant’s claim of self-defense for 
the first-degree murder charge because it 
showed that he caught one victim by surprise 
and shot him mid-sentence, another victim tes- 
tified that defendant put a gun to her head, 
pulled the trigger, and calmly walked away 
after the gun jammed, and the victim suffered 
two gunshot wounds to the back. State v. Bur- 
row, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 227 (Tenn. Crim. App. Apr. 9, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
433 (Tenn. Aug. 20, 2019). 

There was sufficient evidence for a rational 
trier of fact to have found beyond a reasonable 
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doubt that defendant did not shoot the victim in 
self-defense, including eye-witness testimony 
that the victim was sitting on the couch un- 
armed when defendant came into the residence 
and shot the victim multiple times State v. 
Davenport, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 513 (Tenn. Crim. App. Aug. 28, 2019). 

Defendant’s claim that defendant fatally shot 
the victim in self-defense when the victim at- 
tacked defendant and defendant’s child failed 
because the strongest legitimate view of the 
evidence was that defendant’s child was not 
struck and injured by the victim, defendant 
could not explain defendant’s orientation to 
victim, defendant had the wherewithal to re- 
cord officers’ radio communications in response 
to the shooting, and defendant calmly dis- 
cussed the shooting and mocked the victim’s 
surviving spouse after talking with the police. 
State v. Waggoner, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 595 (Tenn. Crim. App. Sept. 
24, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 126 (Tenn. Feb. 19, 2020). 

Evidence supported defendant’s conviction 
for second-degree murder because defendant 
knowingly killed the victim beyond a reason- 
able doubt as defendant approached the victim 
when the victim was walking, defendant con- 
fronted the victim about a rumor of the victim 
hitting defendant’s sibling, the victim put the 
victim’s arm around defendant in a friendly 
way, and defendant fatally shot the victim. 
Although defendant claimed that he shot the 
victim in self-defense, the victim was neither 
acting aggressively towards defendant, nor car- 
rying a gun. State v. Branch, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 79 (Tenn. Crim. App. 
Feb. 11, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 362 (Tenn. June 3, 2020). 

Sufficient evidence supported defendant’s 
second-degree murder conviction and the jury 
properly rejected his self-defense claim; despite 
defendant’s claim that he never heard the nu- 
merous police announcements of a search war- 
rant, he also admitted that he could not see 
what was going on and just grabbed his gun 
and shot, and the jury could have found that 
defendant did not have a reasonable belief of 
imminent danger of death or serious bodily. 
State v. Campbell, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 294 (Tenn. Crim. App. Apr. 
24, 2020), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 305 
(Tenn. Sept. 17, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of second degree murder and 
unlawful possession of a handgun because the 
surveillance video showed defendant near the 
sidewalk outside the club when he started 
shooting the victim, there were no witnesses 
that testified the victim made any threats, 
verbal or otherwise, toward defendant, and the 
surveillance video did not show the victim in 
the possession of a weapon, and the only 
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weapon found near the scene was the handgun 
which contained defendant’s DNA. State v. Pat- 
terson, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. June 15, 2020). 

Trial court had sufficient evidence upon 
which to reject the Defendant’s claim of self- 
defense because nothing in the video or the 
officer’s testimony suggested that they used 
excessive force when they placed the handcuffs 
on defendant, and the officers’ merely advising 
him that he was being detained and attempted 
to handcuff him, which did not amount to 
greater force than necessary to make an arrest. 
State v. Forkpa, — $.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 724 (Tenn. Crim. App. Nov. 16, 
2020). 


9. Instructions. 

Defendant was not entitled to a jury instruc- 
tion on self-defense, because he consented to 
the victim’s use of force when he re-entered the 
victim’s residence after being locked out. State 
v. Sanders, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 585 (Tenn. Crim. App. Aug. 6, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
675 (Tenn. Nov. 14, 2018). 

Because the trial court’s failure to give the 
jury a self-defense instruction lowered the 
State’s burden of proof because it removed the 
requirement that the State prove beyond a 
reasonable doubt that defendant did not act in 
self-defense, his conviction was reversed and 
the case was remanded for a new trial. State v. 
Benson, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 825 (Tenn. Crim. App. Nov. 5, 2018), 
rev'd, 600 S.W.3d 896, 2020 Tenn. LEXIS 155 
(Tenn. Apr. 30, 2019). 

When the issue of self-defense has been fairly 
raised by the evidence, it is up to the jury, not 
the trial court, to determine whether the defen- 
dant’s belief in imminent danger or the amount 
of force used by the defendant were reasonable; 
as self-defense was fairly raised by the proof in 
this case, the trial court erred by failing to 
instruct the jury on the defense. State v. Ben- 
son, — S.W.3d —, 2018 Tenn. Crim. App. LEXIS 
825 (Tenn. Crim. App. Nov. 5, 2018), rev'd, 600 
S.W.3d 896, 2020 Tenn. LEXIS 155 (Tenn. Apr. 
30, 2019). 

Evidence did not fairly raise an issue as to 
the existence of self-defense; the elements of 
aggravated rape were established and the of- 
fense was completed before the victim grabbed 
defendant’s testicles, and defendant was not 
acting in self-defense when he engaged in what 
he claimed was a consensual sexual encounter 
with the victim. State v. Smartt, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 620 (Tenn. Crim. 
App. Oct. 3, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 92 (Tenn. Feb. 19, 2020). 

An instruction on self-defense was warranted 
because there was some evidence from which 
the jury could have determined that defen- 
dant’s use of force was only for protection 
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against police officers who were using more 
force than was necessary to place defendant 
under arrest. Defendant testified that defen- 
dant was sitting in a car at night when someone 
with a blinding light from a flashlight ap- 
proached, began hitting the window, pulled 
defendant out, and began hitting defendant as 
defendant attempted to comply with the offi- 
cer’s demands. State v. Wilson, — S.W.3d°—, 
2019 Tenn. Crim. App. LEXIS 797 (Tenn. Crim. 
App. Dec. 20, 2019). 

Causal nexus between a defendant’s unlaw- 
ful activity and his or her need to engage in 
self-defense is necessary before the trial court 
can instruct the jury that the defendant had a 
duty to retreat. State v. Booker, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 226 (Tenn. Crim. 
App. Apr. 8, 2020). 

Trial court did not err in instructing the jury 
that defendant had a duty to retreat because he 
was engaged in robbery at the time of the 
offense. The proof overwhelmingly established 
a causal connection between defendant’s rob- 
bery of the victim and defendant’s perceived 
need to engage in self-defense. State v. Booker, 
—§.W.3d —, 2020 Tenn. Crim. App. LEXIS 226 
(Tenn. Crim. App. Apr. 8, 2020). 

Trial court instructed the jury concerning 
self-defense pursuant to the pattern jury in- 
struction but did not, as required by case law, 
make the initial determination of whether or 
not defendant was engaged in unlawful activ- 
ity, which was error; however, the evidence 
overwhelmingly established that defendant 
was engaged in unlawful activity such that the 
no duty to retreat instruction would not apply, 
and any error was harmless beyond a reason- 
able doubt. State v. Campbell, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 294 (Tenn. Crim. 
App. Apr. 24, 2020), review denied and ordered 
not published, — S.W.3d —, 2020 Tenn. LEXIS 
305 (Tenn. Sept. 17, 2020). 

Trial court did not err by denying defendant’s 
requests for special jury instructions on self- 
defense and adequate provocation because the 
instruction given closely tracked the language 
of the pattern jury instructions and was consis- 
tent with this section and therefore the trial 
court was not obligated to give the special 
instruction. State v. Donaldson, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 342 (Tenn. Crim. 
App. May 14, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 572 (Tenn. Sept. 16, 
2020). 

Defendant was not entitled to relief on the 
basis that the trial court erred by not amending 
the pattern jury instruction on self-defense 
because the court did not breach a clear and 
unequivocal rule of law by denying the request 
when defendant was accused of shooting the 
unarmed victim before the victim set foot on 
defendant’s property. The jury had the benefit 
of both an accurate description of the law in the 
pattern instruction and counsel’s highlighting 
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the sections of those instructions benefitting 
the defense theory. State v. Manis, —S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 375 (Tenn. Crim. 
App. May 27, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 513 (Tenn. Oct. 7, 2020). 

Trial court did not err by failing to instruct 
the jury that defendant had no duty to retreat 
because it found that defendant was acting 
unlawfully by carrying a firearm with the in- 
tent to go armed and the Perrier decision was 
not limited to convicted felons in possession of a 
firearm. State v. Smith, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 453 (Tenn. Crim. App. 
June 30, 2020). 

Trial court did not err by denying defendant’s 
request for a jury instruction on self-defense 
because it was not fairly raised by the evidence, 
as the evidence showed that defendant already 
had a gun in his hand before the victim exited 
the market, defendant got out of his vehicle 
with a gun after blocking the victim’s car, and 
the victim walked out of the market unaware of 
defendant’s presence until defendant ran up 
and shot him. State v. Thompson, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 573 (Tenn. Crim. 
App. Aug. 20, 2020). 

Trial court did not err by not instructing the 
jury on self-defense because the evidence did 
not fairly raise the issue, as defendant denied 
the victim’s claims of physical contact. State v. 
Green, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 120 (Tenn. Crim. App. Mar. 30, 2021). 


13. No Self-defense. 

Defendant failed to prove that he acted in 
self-defense; given his struggle with the officer 
when the officer tried to arrest defendant, in- 
cluding fighting over the officer’s gun, the evi- 
dence did not show that, at the time defendant 
committed the aggravated assault, the officer 
was using greater force than necessary to make 
the arrest. State v. Sweeney, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 644 (Tenn. Crim. App. 
Oct. 11, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 116 (Tenn. Feb. 19, 2020). 

Evidence was sufficient to support the jury’s 
determination that defendant-who had been 
drinking heavily and sent multiple inflamma- 
tory text messages to the victim before the 
victim came to defendant’s home; did not act in 
self-defense-either because defendant did not 
have a reasonable, actual fear of imminent 
bodily harm, or because defendant’s use of 
lethal force was not reasonable when defendant 
shot the unarmed victim before the victim set 
foot on defendant’s property. Moreover, defen- 
dant also was calm during a 9-1-1 call. State v. 
Manis, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 375 (Tenn. Crim. App. May 27, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
513 (Tenn. Oct. 7, 2020). 

Evidence was sufficient to convict defendant 
of aggravated assault and domestic assault 
because the victim suffered serious bodily in- 


41 GENERAL PROVISIONS 


jury after being hit and then kicked in the face 
multiple times by defendant; her left eye was 
swollen shut, and the left side of her face was 
heavily bruised; the victim testified that she 
still experienced facial pain from the assault, 
and her eye still did not completely open; de- 
fendant and the victim had been dating for 
approximately two years and had been living 
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together; and defendant did not act in self- 
defense as he was not in danger of death or 
serious bodily injury at the time he dragged the 
victim out of the truck and then kicked her in 
the face multiple times. State v. Porter, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 654 
(Tenn. Crim. App. Oct. 6, 2020). 


NOTES TO DECISIONS 


1. Defense of Third Person Rejected as 
Defense. 

Trial court properly refused to instruct the 
jury on duress and defense of a third person 
with regard to the charge of the attempted first 
degree premeditated murder because defen- 
dant was not charged with that offense for 
shooting the victim in a club when the victim 
allegedly pulled a gun on defendants’ sibling as 
defendant allegedly shot the victim in the park- 
ing lot after pursuing the victim. By that time, 
defendant’s brother was no longer in imminent 
danger of death or serious bodily injury by the 
victim. State v. Pettis, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 314 (Tenn. Crim. App. May 
17, 2019). 

Defendant’s claim that defendant fatally shot 
the victim in defense of defendant’s adult child 
failed because the strongest legitimate view of 
the evidence was that defendant’s child was not 
struck and injured by the victim as a medical 
responder did not believe the child was injured, 
the child sought medical attention the next day, 
but did not follow up, defendant had the where- 


withal to record officers’ radio communications 
in response to the shooting, and defendant later 
calmly discussed the shooting and mocked the 
victim’s surviving spouse. State v. Waggoner, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 595 
(Tenn. Crim. App. Sept. 24, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 126 
(Tenn. Feb. 19, 2020). 

While the proof included evidence from which 
the jury could have drawn the inference that 
defendant believed that co-defendant was being 
coerced into a sexual relationship, the failure to 
give an instruction on defense of other was not 
error, as there was simply nothing in the record 
from which the jury could have concluded that 
defendant reasonably believed that his use of 
force was immediately necessary to protect 
co-defendant from any use of force by the vic- 
tim, as the record was devoid of evidence to 
support an inference that the victim used 
physical power or violence. State v. Vincent, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 713 
(Tenn. Crim. App. Nov. 8, 2019). 


39-11-620. Use of deadly force by a law enforcement officer. 


(a) A law enforcement officer, after giving notice of the officer’s identity as 
such, may use or threaten to use force that is reasonably necessary to 
accomplish the arrest of an individual suspected of a criminal act who resists 
or flees from the arrest. 

(b) Notwithstanding subsection (a), the officer may use deadly force to effect 
an arrest only if all other reasonable means of apprehension have been 
exhausted or are unavailable, and where feasible, the officer has given notice 
of the officer’s identity as such and given a warning that deadly force may be 
used unless resistance or flight ceases, and: 

(1) The officer has probable cause to believe the individual to be arrested 
has committed a felony involving the infliction or threatened infliction of 
serious bodily injury or grave sexual abuse; or 

(2) The officer has probable cause to believe that the individual to be 
arrested poses a threat of serious bodily injury or grave sexual abuse, either 
to the officer or to others unless immediately apprehended. 


39-11-622 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 9; 
2021, ch. 88, § 8. 


Compiler’s Notes. 

Acts 2021, ch. 88, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “2020 Defense Doc- 
trine.” 

Acts 2021, ch. 83, § 9 provided that by Janu- 
ary 1, 2022: 

(1) The peace officer standards and training 

commission shall update all law enforcement 
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training materials to reflect this act; and 

(2) Any instructor who provides a handgun 
safety course that satisfies the training require- 
ment to obtain a handgun carry permit shall 
update all training materials to reflect this act. 


Amendments. 

The 2021 amendment substituted “serious 
bodily injury or grave sexual abuse” for “serious 
bodily injury” in (b)(1) and (b)(2). 


Effective Dates. 
Acts 2021, ch. 83, § 10. April 7, 2021. 


39-11-622. Justification for use of force — Exceptions — Immunity 


from civil liability — Civil action based upon defendant’s 
use or threatened use of force or the results of defendant’s 
use or threatened use of force. 


(a) A person who uses force as permitted in §§ 39-11-611 — 39-11-614, 
§ 29-34-201, or § 49-6-4107, is justified in using such force and is immune 
from civil liability for the use of such force, unless: 

(1) The person against whom force was used is a law enforcement officer, 
as defined in § 39-11-106 who: 

(A) Was acting in the performance of the officer’s official duties; and 

(B) Identified the officer in accordance with any applicable law; or 

(C) The person using force knew or reasonably should have known that 
the person was a law enforcement officer; or 

(2) The force used by the person resulted in property damage to or the 
death or injury of an innocent bystander or other person against whom the 
force used was not justified. 

(b) As used in this section: 

(1) “Defendant” means a person who uses or threatens to use force against 
another and asserts that the force used or threatened is permitted by 
§§ 39-11-611 — 39-11-614, § 29-34-201, or § 49-6-4107; and 

(2) “Plaintiff means the person, personal representative, or heirs of a 

person against whom force was used or threatened who files a civil action 
against the defendant that is based upon the same facts or set of events that 
resulted in the use or threatened use of force. 
(c)(1) If a criminal investigation or criminal proceeding is conducted based 
upon the defendant’s use or threatened use of force, a civil action that is 
based upon the defendant’s use or threatened use of force or the results of 
the defendant’s use or threatened use of force may not proceed until the 
conclusion of the criminal investigation or criminal proceeding, if a stay of 
the proceedings is requested by the defendant. If the defendant requests a 
stay of proceedings and the court determines that a relevant criminal 
investigation or criminal proceeding is ongoing, the court shall grant a stay 
of proceedings until the conclusion of the criminal investigation or criminal 
proceeding. 

(2) A criminal investigation or criminal proceeding shall be deemed 
concluded if: 

(A) The charge or charges against the defendant are dismissed or 
retired based on the merits of the case; 
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(B) Ano true bill is returned by a grand jury on the charge or charges 
against the defendant; 

(C) A verdict is returned, whether by the judge following a bench trial 
or by a jury; or 

(D) The defendant is arrested and released without being charged and 
the district attorney general or chief officer of the investigating law 
enforcement agency provides the court with written notification that the 
defendant will not be charged with an offense or the investigation is no 
longer actively occurring. 

(d) Ifa plaintiff files a civil action against a defendant based upon the same 
facts or set of events that resulted in the use or threatened use of force, then 
the defendant may assert in any responsive pleading or by motion in writing 
pursuant to the Rules of Civil Procedure that: 

(1) The defendant’s use of force or threatened use of force was justified 
and permitted by §§ 39-11-611 — 39-11-614, § 29-34-201, or § 49-6-4107; 

(2) The defendant has immunity from civil liability pursuant to this 
section; 

(3) Because of the defendant’s immunity from civil liability, the claim does 
not state a cause of action upon which relief can be granted; and 

(4) The defendant requests a hearing to determine if the civil action 

should be dismissed for this reason. 
(e)(1) If a hearing is requested, or ordered upon the court’s own motion, the 
court shall expedite the hearing and hear the matter and issue a decision 
within forty (40) days of the hearing being requested or ordered. Either party 
may request additional time beyond the forty-day period to prepare, in which 
case the court shall order, for good cause shown, that the hearing be reset on 
the first docket following the time period granted for the stay. 

(2) From the time the hearing is ordered, all aspects of and procedures 
relating to the civil action shall be stayed. 

(3) All applicable parties shall be given notice and may appear and 
present evidence at the hearing. The sole issue at the hearing is whether the 
defendant used force or threatened the use of force in a manner permitted by 
§§ 39-11-611 — 39-11-614, § 29-34-201, or § 49-6-4107 and is therefore 
immune from civil liability pursuant to ae section. 

(4) The burden of proof at the hearing is initially on the defendant to 
present sufficient admissible evidence to fairly raise the issue of whether the 
use of force was justified under §§ 39-11-611 — 39-11-614, § 29-34-201, or § 
49-6-4107. If the court finds that the permissible use of force has been fairly 
raised, a presumption of immunity is created and the burden of proof shifts 
to the plaintiff to demonstrate that civil liability is not barred by this section. 

(5)(A) If the court determines by a preponderance of evidence that the 

defendant’s use of force or threatened use of force was justified under 

§§ 39-11-611 — 39-11-614, § 29-34-201, or § 49-6-4107, the court shall 

dismiss the civil action with prejudice for failure to state a claim upon 

which relief can be granted and may issue other orders consistent with the 

defendant’s immunity from civil liability conferred by subsection (a). 

(B) If the court determines that the defendant is not entitled to 
immunity from civil liability under this subsection (e), the action shall 
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remain stayed pursuant to subdivision (c)(1). Once the criminal investi- 
gation or criminal proceeding is concluded and the stay is lifted, the civil. 
action may continue. The defendant is not precluded from asserting at any 
other point in the civil action that the use of force was justified. 

(f) If the court dismisses the civil action pursuant to subdivision (e)(5)(A) or 
otherwise determines that the defendant is entitled to immunity from civil 
liability under this section, the court shall award the defendant attorney’s fees, 
court costs, compensation for loss of income, and all expenses incurred by the 
defendant in defense of the civil action. 


History. 
Acts 2007, ch. 210, § 3; 2021, ch. 188, § 1; 
2021, COeOG lS tL 


Compiler’s Notes. 

Acts 2021, ch. 188, § 3 provided that the act 
applies to conduct occurring on or after July 1, 
2021. 

Acts 2021, ch. 387, § 2 provided that the act, 
which amended this section, shall apply to civil 
actions filed on or after July 1, 2021. 


Amendments. 

The 2021 amendment by ch. 188, substituted 
“8§ 39-11-611 — 39-11-614, § 29-34-201, or 
§ 49-6-4107” for “§$§ 39-11-611 — 39-11-614 or 
§ 29-34-201” throughout the section. 


The 2021 amendment by ch. 387 rewrote (b) 
which read: “(b) The court shall award reason- 
able attorney’s fees, court costs, compensation 
for loss of income, and all expenses incurred by 
a person in defense of any civil action brought 
against the person based upon the person’s use 
of force, if the court finds that the defendant 
was justified in using such force pursuant to 
§§ 39-11-611 — 39-11-614 or § 29-34-201.”; 
and added (c)—(f). 


Effective Dates. 
Acts 2021, ch. 188, § 3. July 1, 2021. 
Acts 2021, ch. 387, § 2. July 1, 2021. 


CHAPTER 12 
GENERAL OFFENSES 


Part 3. Crimes of Force or Violence 


Section 
39-12-301. Part definitions. 


PART 1 
INCHOATE OFFENSES 


39-12-101. Criminal attempt. 


NOTES TO DECISIONS 


ANALYSIS 


1 Application. 

3 —Attempted Murder. 

5. —Attempted Robbery. 

(s —Attempted Rape of a Child. 
7.5. —Attempted reckless endangerment. 
8 Double Jeopardy. 

a Indictment. 

12. Proof Required. 

15. Sufficiency of Evidence. 

17. Jury Instructions. 

18. Sentencing. 


1. Application. 


3. —Attempted Murder. 

Evidence supported defendant’s conviction 
for attempted first-degree murder because de- 
fendant, who was upset over the fact that the 
victim, defendant’s estranged spouse, had in- 
troduced their children to the v’s paramour, 
located the victim’s residence using a computer 
search, drove to the house, parked and started 
walking to the house, returned to the vehicle 
and retrieved a large knife, confronted the 
victim at the door of the house, stabbed the 
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victim twice with the knife, returned to defen- 
dant’s car, and left the scene. State v. Taylor, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 489 
(Tenn. Crim. App. June 29, 2018). 

Evidence was sufficient to sustain defen- 
dant’s convictions for the first degree premedi- 
tated murder of one victim and the attempted 
first degree murder of a second victim because 
there was overwhelming evidence that he acted 
with premeditation; defendant was involved in 
a verbal altercation with the victims, he made 
phone calls to family members, who arrived 
armed at an apartment complex, and he lured 
the unarmed victims from an apartment with a 
challenge to fight. State v. Carter, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 647 (Tenn. Crim. 
App. Aug. 22, 2018). 

Evidence that defendant intended to take a 
vehicle and shot at the victim after he did not 
comply with defendant’s demand for the vehi- 
cle’s keys, the pistol misfired, the victim ran 
and defendant kept shooting, and the victim 
was wounded twice and a second victim was 
wounded once was sufficient for the jury to find 
defendant committed attempted first-degree 
premeditated murder. State v. Grimes, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 829 
(Tenn. Crim. App. Nov. 7, 2018), appeal denied, 
— 8.W.3d —, 2019 Tenn. LEXIS 132 (Tenn. Feb. 
20, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted first degree 
murder (resulting in serious bodily injury), be- 
cause the evidence showed that defendant and 
the victim were involved in a physical alterca- 
tion, defendant waited for the victim to return 
home from work, defendant walked up to the 
victim and told the victim, “You know you 
should have killed me,” and defendant pulled a 
bag concealing a revolver from behind defen- 
dant’s back and fired multiple times and 
wounded the victim. State v. Rogers, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 214 (Tenn. 
Crim. App. Apr. 4, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 315 (Tenn. July 
25, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second degree 
murder, as he repeatedly stabbed the unarmed 
victim in the neck, back, shoulders, and abdo- 
men, and while stabbing her, defendant said he 
was going to teach her a lesson. The victim 
underwent surgery and was unable to care for 
herself for months, and thus the jury could 
have found that defendant acted with the in- 
tent to cause the knowing killing of the victim, 
believing his conduct would cause her death 
without further conduct on his part. State v. 
Walls, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 374 (Tenn. Crim. App. June 27, 2019). 

Evidence that defendant, by his own admis- 
sion, was in the middle of a heated argument 
with the victim when he went to the closet, 
retrieved his gun, turned, and fired multiple 
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shots directly at her was sufficient to support 
his conviction for attempted second degree 
murder. State v. Dean, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. Apr. 
17, 2020). 

Testimony that defendant drove the vehicle 
from which two weapons fired multiple gun- 
shots and evidence that three victims were shot 
and one died from her wounds permitted the 
jury to infer defendant knew that firing a gun 
at the home which he knew to be filled with 
people could have resulted in any of their 
deaths and thus supported defendant’s convic- 
tions for second-degree murder, attempted sec- 
ond-degree murder, and possession of a firearm 
during the attempt. State v. Parham, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 348 (Tenn. 
Crim. App. May 15, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 540 (Tenn. Sept. 
18, 2020). 

Evidence supported defendant’s convictions 
for first degree premeditated murder and at- 
tempted first degree premeditated murder be- 
cause defendant traded handguns for a high- 
powered assault rifle; defendant stopped 
defendant’s car at a red light on a street, 
lowered the window, pointed the rifle toward an 
unarmed group of people on a sidewalk who did 
not provoke defendant, and fired a_ shot, 
paused, and fired a second shot; and defendant 
fled the scene and disposed of the rifle during a 
high-speed police pursuit. State v. Corbin, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 664 
(Tenn. Crim. App. Oct. 9, 2020). 

Defendant’s indictment for attempted first- 
degree murder was sufficient to permit him to 
be tried on that charge because the indictment 
necessarily implied the attempted homicide 
was intentional as the element of premedita- 
tion required a previously formed design or 
intent to kill; the indictment clearly stated that 
the alleged offense occurred with premeditation 
and was a Class A felony; and the only at- 
tempted homicide offense that had an element 
of premeditation and was a Class A felony was 
attempted first-degree murder. State v. Robin- 
son, — S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
96 (Tenn. Crim. App. Mar. 17, 2021). 

Evidence supported defendant’s first-degree 
premeditated murder and attempted first-de- 
gree murder convictions because jailhouse 
phone calls were entered into evidence in which 
defendant admitted to shooting at the murder 
victim, who had stabbed defendant years ear- 
lier, and the attempted murder victim when the 
victims were standing beside each other; defen- 
dant said that defendant did not regret what 
defendant had done; and defendant explained 
as the reason for defendant’s actions that de- 
fendant was the most vindictive person in the 
world. State v. Smith, — $.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 148 (Tenn. Crim. App. Apr. 
13, 2021). 
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4, —Attempted Robbery. 

Whether defendant succeeded in taking prop- 
erty from one victim was of no consequence in 
determining if he committed attempted aggra- 
vated robbery with respect to the other victims; 
the act of demanding money while pointing a 
gun at the victims was sufficient to convict 
defendant of attempted aggravated robbery. 
State v. Austin, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 758 (Tenn. Crim. App. Oct. 5, 
2018). 

Evidence supported defendant’s conviction 
for attempted especially aggravated robbery 
because defendant and co-defendant trailed the 
victim in co-defendant’s car with the intent to 
rob the victim, co-defendant stopped and ap- 
proached the victim with a gun when the victim 
parked the victim’s car and attempted to rob 
the victim, defendant fatally shot the victim in 
the head when the victim pulled out a gun, and 
co-defendant left the victim’s purse behind and 
fled the scene with defendant in co-defendant’s 
car. State v. Bowen, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 19 (Tenn. Crim. App. Jan. 
Pree L). 


6. —Attempted Rape of a Child. 

Evidence was sufficient to convict defendant 
of attempted rape of a child because defendant 
sent text messages to the nine-year-old victim 
asking when she wanted to have sex with him; 
a detective began posing as the victim; defen- 
dant messaged the victim to meet him at a 
specific location; when defendant arrived at the 
meeting location and was arrested, he had a 
tube of petroleum jelly, a condom, and an inflat- 
able mattress in his car; and the State was only 
required to prove that defendant believed he 
was going to have sex with a child under the 
age of 13. State v. Holbrooks, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 674 (Tenn. Crim. App. 
Oct. 14, 2020). 

Evidence that defendant, while naked, got on 
top of the victim and attempted to place defen- 
dant’s erect penis inside the victims mouth. 
that the victim turned his head, declined, and 
told defendant he did not want to do this was 
sufficient to support defendant’s attempted 
rape of a child conviction. State v. King, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 56 
(Tenn. Crim. App. Feb. 22, 2021). 


7. —Attempted reckless endangerment. 
Crime of attempted reckless endangerment 
did not exist, and therefore defendant’s convic- 
tion was vacated, because in order to find 
defendant guilty, defendant would have had to 
have the intent to act recklessly. State v. Pat- 
terson, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. June 15, 2020). 


8. Double Jeopardy. 
Defendant’s convictions for first degree 
felony murder, aggravated robbery, and at- 
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tempted aggravated robbery were all based on 
discrete acts or involved multiple victims; 
therefore, they did not satisfy the threshold 
inquiry of the Blockburger test, and double 
jeopardy did not bar defendant’s conviction for 
aggravated burglary along with his convictions 
for aggravated robbery and attempted aggra- 
vated robbery. State v. Austin, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 758 (Tenn. Crim. 
App. Oct. 5, 2018). 

In denying defendant’s petition for post-con- 
viction relief, because especially aggravated 
robbery had to involve a theft, be accomplished 
with a deadly weapon, and result in serious 
bodily injury to the victim, but second-degree 
murder involved the intent to kill someone, 
separate convictions for especially aggravated 
robbery and attempted second-degree murder 
did not violate principles of double jeopardy, 
and trial counsel’s failure to seek merger or 
appellate counsel’s failure to argue such as 
error on appeal did not constitute deficient 
performance. Dickerson v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 398 (Tenn. Crim. 
App. June 9, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 483 (Tenn. Sept. 21, 2020). 

Indictment charging defendants with at- 
tempted first degree murder was sufficient to 
protect defendants against double jeopardy 
even though it did not identify the victims 
because the indictments specified the day on 
which the shooting happened, specifically ref- 
erenced the surveillance videos that captured 
the shooting on film, and specifically differenti- 
ated the victims by the clothing that they were 
wearing. If the victims were to come forward 
after the current prosecution had ended, the 
State and defendants would have enough infor- 
mation to determine that the victims were 
speaking of the same shooting, thereby preclud- 
ing a second prosecution for the same offenses. 
State v. Bowen, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 454 (Tenn. Crim. App. June 30, 
2020). 


9. Indictment. 

Indictment charging defendants with at- 
tempted first-degree murder was not insuffi- 
cient for failing to name the victims because the 
identity of the victim was not an essential 
element of the offense. State v. Bowen, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 454 
(Tenn. Crim. App. June 30, 2020). 

Defendants’ argument that the Clark deci- 
sion did not apply to the indictment charging 
them with attempted first-degree murder be- 
cause a bill of particulars could not provide 
them with the names of the victims, as the 
State did not know who they were and could not 
provide them in a bill of particulars, was un- 
availing because a bill of particulars would be 
superfluous as the indictment provided the 
date and location of the offense, the clothing 
each victim was wearing, and identified the 


47 GENERAL OFFENSES 


surveillance video that showed the exact con- 
duct charged. State v. Bowen, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 454 (Tenn. Crim. 
App. June 30, 2020). 


12. Proof Required. 

Facilitation of criminal attempt is not statu- 
torily defined, but reading the two statutes 
together, the State would have had to prove 
that defendant (1) knew that another intended 
to commit criminal attempt of possession of 
cocaine with intent to sell or deliver, and (2) 
knowingly furnished substantial assistance in 
the commission of the criminal attempt of pos- 
session of cocaine with intent to sell or deliver. 
State v. Champion, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 50 (Tenn. Crim. App. Jan. 
30, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 393 (Tenn. Aug. 5, 2020). 


15. Sufficiency of Evidence. 

Evidence that defendant and his accomplice 
fired at least 12 shots at the victims was suffi- 
cient to show that defendant intentionally shot 
the victims with the knowledge that shooting 
them was reasonably certain to kill them and 
thus, supported defendant’s convictions for at- 
tempted second-degree murder and unlawful 
employment of a firearm during the commis- 
sion or attempt to commit a dangerous felony. 
State v. Orozco, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 411 (Tenn. Crim. App. May 24, 
2018). 

Defendant was properly convicted of at- 
tempted aggravated burglary because he en- 
tered a townhouse through a window that he 
had left unlocked for the express purpose of 
entering the townhouse, claimed he was com- 
ing inside to retrieve some clothes he had left in 
a kitchen cabinet above the refrigerator when 
the resident confronted him, and the trial court 
discredited defendant’s excuse that he was en- 
tering the townhouse to retrieve his clothes as 
was its prerogative. State v. Lockridge, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 482 
(Tenn. Crim. App. June 29, 2018). 

Defendant was properly convicted of at- 
tempted second-degree murder and employ- 
ment of a firearm during the commission of a 
dangerous felony because, in an apparent fit of 
road rage, defendant pulled an AK-47 style 
weapon from his van and shot into the passen- 
ger side of the victim’s semi-tractor trailer 
truck, striking him in both legs, and while 
defendant argued that he was trying to send 
the victim a message by shooting the engine of 
the truck, any rational juror could have con- 
cluded that he intentionally engaged in conduct 
that would have, if completed, resulted in the 
knowing killing of the victim. State v. Austin, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 486 
(Tenn. Crim. App. June 29, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 693 
(Tenn. Nov. 15, 2018). 
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Evidence that defendant and codefendant 
ambushed the victims as they entered their 
home, defendant demanded money from a vic- 
tim while codefendant subdue the other vic- 
tims, defendant shot one victim when he at- 
tempted to fight back and later shot the other 
victims, and the bullets recovered from the 
victims were fired from a weapon that defen- 
dant sold to someone and had fired a month 
before the murders was sufficient to support 
defendant’s convictions for murder, attempted 
murder, robbery and aggravated assault. State 
v. Wade, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 523 (Tenn. Crim. App. July 13, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
689 (Tenn. Nov. 15, 2018). 

Evidence was sufficient to sustain defen- 
dant’s conviction for attempted theft of prop- 
erty valued at $10,000 or more but less than 
$60,000 where a bank branch manager’s testi- 
mony estimated the amount in the ATM at 
$60,000, but admitted on cross-examination 
that it could have been $58,000, and a rational 
trier of fact could had found from that testi- 
mony that the value of the property taken was 
more than $10,000. State v. Dunn, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 547 (Tenn. Crim. 
App. July 23, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 778 (Tenn. Dec. 5, 2018). 

Evidence was sufficient to convict defendant 
of attempted first degree premeditated murder 
because his conduct constituted a substantial 
step towards the killing of the victim, as evi- 
denced by his using a gun to shoot the victim 
while the victim lay unarmed on the ground 
and attempted to crawl away; the evidence of 
premeditation was that defendant made mul- 
tiple attempts to unjam the gun after having 
already shot the victim and walked away from 
the victim before returning to shoot him. State 
v. Gary, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 580 (Tenn. Crim. App. July 31, 2018). 

Evidence was sufficient to convict defendant 
of attempted aggravated robbery of the second 
victim under the theory of criminal responsibil- 
ity because the jury could conclude that co- 
defendant intended to take property from the 
second victim when he brandished a gun and 
demanded that the second victim drop every- 
thing; co-defendant’s actions constituted a sub- 
stantial step towards the completion of aggra- 
vated robbery; and the jury could reasonably 
conclude that defendant and co-defendant were 
working together to rob the victims as defen- 
dant pointed his gun at the first victim and 
ordered him to give him everything while co- 
defendant pointed his gun at the second victim 
and told him to drop everything. State v. 
Brown, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 636 (Tenn. Crim. App. Aug. 20, 2018). 

Evidence that defendant grabbed merchan- 
dise from a store and left without paying for it, 
that a loss prevention employee approached 
defendant and brought him back to his office, 
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that defendant was knocking over tables and 
yelling profanity and threatened to kill the 
employee, and that while in the employee’s 
office, defendant used a telephone cord to 
strangle the employee until he lost conscious- 
ness was sufficient to support defendant’s con- 
victions for attempted second-degree murder, 
aggravated assault, and theft. State v. Talley, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 658 
(Tenn. Crim. App. Aug. 24, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 679 
(Tenn. Nov. 16, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first degree 
murder and aggravated assault because it 
showed that he used a gun to shoot multiple 
shots towards the vehicle as the victim drove 
away and several of the shots hit the vehicle. 
State v. Battle, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 673 (Tenn. Crim. App. Aug. 31, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 99 (Tenn. Jan. 18, 2019). 

Evidence was sufficient to convict defendant 
of attempted first degree premeditated murder 
as defendant’s conduct constituted a substan- 
tial step towards the premeditated and inten- 
tional killing of the victim because the evidence 
of premeditation was that defendant and the 
victim were in a fight prior to the shooting, and 
that defendant brought a weapon to the home 
where he knew the victim would be, concealed 
the weapon in a paper bag, walked up to where 
the victim was standing, made a slang refer- 
ence to shooting someone, and lifted his hand 
and fired the weapon at the victim several 
times; and because the victim was shot in the 
head and the back. State v. Burnette, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 682 (Tenn. 
Crim. App. Sept. 6, 2018). 

Evidence was sufficient to convict defendant 
of two counts of attempted second degree mur- 
der because defendant knowingly fired at least 
four rounds into the tow truck containing the 
two victims; the evidence presented at trial 
established that defendant was not standing in 
front of the tow truck when he fired his weapon; 
the jury rightfully rejected defendant’s argu- 
ment that his actions were justified because he 
was in state of passion caused by the towing of 
his brother’s truck; one victim was perma- 
nently paralyzed from the armpits down; and it 
was apparent from the record that the jury 
heard and rejected defendant’s self-defense ar- 
gument at trial. State v. Proffitt, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 901 (Tenn. Crim. 
App. Dec. 13, 2018). 

Evidence supported conviction for attempted 
theft as a reasonable juror could have con- 
cluded that defendant, a city mayor, intended 
to deprive the city of property when he paid city 
employees to pick up a truck being purchased 
for defendant’s personal use, used city funds to 
pay for the tow of a city-owner truck and trailer, 
and the trucker’s repair, and the tow of the 
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newly purchased truck after the city truck 

broke down, and repaid funds only after being. 
caught. State v. Loveless, — S.W.3d —, 2018 

Tenn. Crim. App. LEXIS 905 (Tenn. Crim. App. 

Dec. 14, 2018). 

Evidence was insufficient to support defen- 
dant’s conviction of attempted especially aggra- 
vated sexual exploitation of a minor because 
the evidence showed at most that when he hid 
a video camera in the minor victim’s bedroom 
aimed to record the area where she normally 
changed clothes, defendant intended to produce 
material that would include images of the vic- 
tim engaged in everyday activities ordinarily 
performed in the nude, which were deemed 
insufficient in the Whited case to constitute a 
“lascivious exhibition.” State v. Hall, — S.W.3d 
—, 2019 Tenn. LEXIS 5 (Tenn. Jan. 7, 2019). 

Evidence that defendant stated that he was 
“fixin to get” the victim and was identified by 
the victim and a witness as the shooter after 
firing five or six rounds toward the victim was 
sufficient to support defendant’s conviction for 
attempted first degree murder. State v. Russell, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 86 
(Tenn. Crim. App. Feb. 8, 2019). 

Evidence that defendant, who was angry 
with the victim, took the shotgun out of its case 
when the victim knocked on his door, opened 
the door to his apartment, reiterated that he 
told to the victim to get away from the door, and 
fired the shotgun was sufficient to support 
defendant’s conviction for attempted voluntary 
manslaughter. State v. McKinnie, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 113 (Tenn. Crim. 
App. Feb. 21, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted first-degree 
murder because the State established premedi- 
tation by showing that defendant was angry 
with his girlfriend over her plans to move out of 
state, he procured a weapon, he blocked the 
apartment door and pretended to reach for his 
cell phone, he fired multiple times at the vic- 
tims, he reloaded the weapon, he failed to 
render aid to his girlfriend and her children, 
and the shootings were particularly cruel, as 
she shot his girlfriend and her children in front 
of each other and other family members. State 
v. Woodley, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 151 (Tenn. Crim. App. Mar. 11, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
310 (Tenn. July 24, 2019). 

The evidence was sufficient to support defen- 
dant’s conviction for attempted voluntary man- 
slaughter because defendant’s prior altercation 
with the shooting victim, a bouncer at a club 
who asked defendant to leave the club at clos- 
ing time, served as adequate provocation when 
defendant became angry with the victim and 
subsequently returned and fired gunshots at 
the victim. State v. Juarez, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 175 (Tenn. Crim. App. 
Mar. 18, 2019). 
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Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der because it showed that both before and 
after a drug transaction defendant and the 
victim argued, defendant shot the victim in the 
face, and he disposed of the gun by throwing it 
from a bridge. Defendant also failed to render 
aid to the victim and fled the scene. State v. 
Ward, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 202 (Tenn. Crim. App. Apr. 1, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
331 (Tenn. July 18, 2019). 

Sufficient evidence supported defendant’s 
convictions for attempted first degree murder, 
two counts of aggravated assault, reckless en- 
dangerment, and employment of a firearm dur- 
ing the commission of or attempt to commit a 
dangerous felony because the evidence showed 
defendant fired numerous shots at victims in 
the parking lot of a crowded shopping mall. 
State v. Chambers, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 241 (Tenn. Crim. App. Apr. 
15, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 330 (Tenn. July 19, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der because it showed that, during a verbal 
altercation with his ex-wife and her boyfriend, 
defendant produced a gun, announced his in- 
tent to shot the boyfriend, and fired twice at the 
boyfriend, even though he was unarmed and 
was attempting to remove himself from the 
disagreement. State v. Myers, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 285 (Tenn. Crim. 
App. Apr. 30, 2019), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 314 (Tenn. July 17, 
2019). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted voluntary man- 
slaughter because, when a crowd began fight- 
ing in a club, defendant saw defendant’s sibling 
in the fight (which provided adequate provoca- 
tion), pulled out defendant’s gun, and shot 
toward the victim and another person. Defen- 
dant then chased the victim, who was unarmed, 
into the parking lot, shot the victim in the back, 
stood over the victim, and shot the victim 
several more times as the victim was lying on 
the ground. State v. Pettis, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
May 17, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second degree 
murder, as he repeatedly stabbed the unarmed 
victim in the neck, back, shoulders, and abdo- 
men, and while stabbing her, defendant said he 
was going to teach her a lesson. The victim 
underwent surgery and was unable to care for 
herself for months, and thus the jury could 
have found that defendant acted with the in- 
tent to cause the knowing killing of the victim, 
believing his conduct would cause her death 
without further conduct on his part. State v. 
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Walls, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 374 (Tenn. Crim. App. June 27, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions for felony murder during the 
attempt to perpetrate theft, robbery, and espe- 
cially aggravated robbery because the jury 
could have inferred from the evidence that 
defendant followed the witness to the victim’s 
apartment intending to deprive the victim of 
his property, as he knew the witness was going 
to the victim’s home to purchase drugs, he 
asked the witness how big the victim was, when 
the victim opened the door he encountered 
defendant pointed a gun at him, and another 
witness testified that defendant told her that 
he had committed a robbery. State v. Love, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 399 
(Tenn. Crim. App. July 9, 2019), appeal denied, 
— 8.W.3d —, 2019 Tenn. LEXIS 571 (Tenn. Dec. 
4, 2019). 

Evidence was sufficient to support defen- 
dants’ convictions of attempted first-degree 
murder resulting in serious bodily injury be- 
cause they opened fire on a home with people 
inside and were seen by an eyewitness firing 
shots from the car, and while the proof did not 
indicate which defendant actually fired the shot 
that injured the victim both defendants were 
criminally responsible for the conduct of the 
other. The proof also supported the finding that 
the victim suffered the loss of a bodily organ. 
State v. Avant, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 415 (Tenn. Crim. App. July 12, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 53 (Tenn. Jan. 17, 2020). 

There was sufficient evidence for the jury to 
conclude, beyond a reasonable doubt, that de- 
fendant knowingly killed one victim and at- 
tempted to kill a second victim, including evi- 
dence that defendant, armed with a 
semiautomatic pistol, lay in wait until an ac- 
complice moved away and then opened fire on 
the victims, followed the victims as they tried to 
escape, and stated he would have kept shooting 
if his gun had not jammed. State v. Wren, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 576 
(Tenn. Crim. App. Sept. 13, 2019). 

There was sufficient evidence to support de- 
fendant’s convictions for aggravated robbery, 
attempted aggravated robbery, and aggravated 
assault including that defendant texted an ac- 
complice about a robbery, defendant dropped off 
the accomplices at the pawn shop where they 
robbed the store and customers, the accom- 
plices ran to an abandoned house and changed 
clothes before defendant picked them up, and 
the offenders were all tracked using a GPS 
placed in one of the jewelry cases taken during 
the robbery. State v. Wise, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 581 (Tenn. Crim. App. 
Sept. 18, 2019). 

Evidence was sufficient to sustain defen- 
dant’s conviction of facilitation of criminal at- 
tempt of possession of cocaine with intent to 
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sell or deliver; defendant was a regular over- 
night guest at the home and was present when 
the cocaine, which he constructively possessed, 
was seized, and a rational juror could have 
found that he provided substantial assistance 
to co-defendant by using a measuring cup that 
tested positive for trace amounts of cocaine in 
attempting to manufacture cocaine for sale or 
delivery. State v. Champion, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 50 (Tenn. Crim. App. 
Jan. 30, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 393 (Tenn. Aug. 5, 2020). 

Evidence that defendant entered the home 
and pointed a handgun at the victims, chased 
the victims when they fled, and returned fire 
when shot at was sufficient to support defen- 
dant’s conviction for attempt to commit second 
degree murder. State v. Wilkins, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 55 (Tenn. Crim. 
App. Jan. 31, 2020). 

Evidence was insufficient to sustain defen- 
dant’s conviction for attempted sexual exploita- 
tion of a minor because the mere fact that 
defendant previously took a photograph that 
was awfully close to the victim’s private parts 
was not enough to say that such a photograph 
would have been lascivious exhibition of the 
victim’s genitals and defendant’s using food 
items to lure the victim into engaging in sexual 
activity did not constitute a substantial step 
toward sexual exploitation because defendant’s 
entire course of action did not corroborate the 
intent to commit such an offense. State v. Glatz, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 119 
(Tenn. Crim. App. Feb. 21, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of attempt to commit espe- 
cially aggravated robbery because it showed 
that defendant returned to the victim’s body 
after the shooting, stood over him, and turned 
out the victim’s pants pocket in an attempt to 
take something out of that pocket. State v. 
Odom, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 157 (Tenn. Crim. App. Feb. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
361 (Tenn. June 5, 2020). 

Evidence that defendant went to a home 
under the guise of purchasing drugs, intending 
to rob the victims of the drugs, held a gun to one 
victim and shot another, retrieved the drugs, 
and fled in a vehicle taken from a third victim 
was sufficient to establish premeditation and 
intent so as to sustain a conviction for at- 
tempted first degree murder State v. Fleming, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 250 
(Tenn. Crim. App. Apr. 15, 2020), appeal denied, 
—§8.W.3d —, 2020 Tenn. LEXIS 445 (Tenn. July 
17, 2020). 

Evidence was insufficient to convict defen- 
dant of attempted unlawful photography be- 
cause the victim was fully clothed in a public 
place; and the victim had no reasonable expec- 
tation of privacy. State v. Lambert, — S.W.3d 
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—, 2020 Tenn. Crim. App. LEXIS 303 (Tenn. 
Girirn, App. Apr. 28, 2020). 

Evidence was sufficient to convict defendant 
of attempted sexual battery because the victim 
tried to get away from defendant, but he fol- 
lowed her; defendant then grabbed her bottom; 
the victim’s mother testified that when she 
went to her daughter after her daughter hol- 
lered out, her daughter informed her that de- 
fendant had just grabbed her, which provided 
some level of corroboration; and completion of 
the attempted offense was not a defense to 
prosecution for criminal attempt. State v. Lam- 
bert, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. Apr. 28, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted second degree 
murder, aggravated assault, and employing a 
firearm during the commission of a dangerous 
felony because the victim’s identification of 
defendant in a photographic lineup and at trial 
was sufficient to establish defendant’s identity 
as the perpetrator, and the jury could consider 
defendant’s accomplice’s testimony because it 
was sufficiently corroborated by the victim’s 
testimony. State v. Hill, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 310 (Tenn. Crim. App. 
Apr. 30, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 310 (Tenn. Aug. 11, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions because it showed that a 
co-defendant and defendant made a plan to “hit 
a lick” on Hispanic people, obtained a working 
magazine for the malfunctioning handgun, 
armed themselves, and asked another co-defen- 
dant to drive them around town to identify 
vulnerable targets. After choosing a house, the 
co-defendant and defendant walked back to the 
house, fired two shots into the air, and ordered 
the victims onto the ground, one of the men 
took a victim’s wallet, and when they were 
surprised by the victims inside the house open- 
ing the door, the co-defendant and defendant 
opened fire, striking the house and four people 
present. State v. Young, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 335 (Tenn. Crim. eh 
May 12, 2020), appeal denied, — S.W.3d — 
2020 Tenn. LEXIS 507 (Tenn. Sept. ar 2020). 

Evidence was sufficient to convict defendant 
of one count attempted possession of a weapon 
by a convicted felon because defendant mistak- 
enly called a detective and asked him if was 
interested in purchasing a shotgun; the detec- 
tive recognized defendant’s voice and knew that 
he was a convicted felon; the detective went to 
a specified location at a specified time where he 
saw a vehicle that defendant was known to 
drive; when approached and questioned by the 
detective, defendant admitted that the shotgun 
was in the trunk of the vehicle; and, despite the 
testimony of defendant’s girlfriend that the 
shotgun belonged to her, the jury chose to 
determine the facts sufficient to support a con- 
viction for attempt. State v. Moose, — S.W.3d 


51 GENERAL OFFENSES 


—, 2020 Tenn. Crim. App. LEXIS 394 (Tenn. 
Crim. App. June 9, 2020). 

Trial court properly convicted defendant of 
attempted tampering with evidence because a 
reasonable juror could conclude that between 
the time a police officer observed and com- 
mented on the baggies of drugs in defendant’s 
lap and the time defendant crashed his vehicle, 
he destroyed most of the white powdery sub- 
stance contained in one baggie in an effort to 
impair its availability as evidence in the inves- 
tigation. State v. Colbert, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 597 (Tenn. Crim. App. 
Sept. 24, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 128 (Tenn. Feb. 19, 2020). 

Evidence that the surviving victim saw de- 
fendant with a gun, saw the deceased victim 
grab his chest, and defendant shot the surviv- 
ing victim in the face and knee was sufficient to 
support defendant’s convictions for second de- 
gree murder and attempted second degree mur- 
der. State v. Jones, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 575 (Tenn. Crim. App. Aug. 
25, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second degree 
murder because the video from the store’s se- 
curity cameras showed that defendant looked 
in the store employee’s direction prior to ap- 
proaching the service counter and demanding 
money from the victim, and after shooting the 
victim, defendant turned and fired his gun once 
in the direction of the fleeing employee. State v. 
Miller, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 624 (Tenn. Crim. App. Sept. 18, 2020). 

Evidence was sufficient for a rational trier of 
fact to find beyond a reasonable doubt that 
defendant knowingly attempted to kill a deputy 
where it showed that the deputy spotted the 
defendant speeding and attempted to effectuate 
a traffic stop, defendant failed to stop and led 
the deputy on a chase for approximately 20 
minutes, and when defendant stopped his car, 
he exited his vehicle while holding a gun in his 
left hand and fired at least one shot in the 
direction of the deputy, who was outside of his 
vehicle at that point. State v. Ochoa-Puentes, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 643 
(Tenn. Crim. App. Sept. 29, 2020). 

Evidence was sufficient to convict defendant 
of first degree felony murder, criminal attempt 
to commit second degree murder, aggravated 
robbery, and employing a firearm during the 
commission of a felony because defendant and 
co-defendant, each wielding a deadly weapon, 
approached the victims on the front porch of a 
residence; an altercation between the four men 
ensued; defendant pointed an automatic pistol 
at the first victim; while brandishing his 
weapon, co-defendant took cash from each vic- 
tim and a cell phone from the second victim; 
when the second victim attempted to defend 
himself, co-defendant fired five shots; and the 
second victim later died from his gunshot 
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wounds. State v. Wilson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 719 (Tenn. Crim. App. 
Nov. 10, 2020). 

Where a doctor testified that the stick which 
was surgically removed from the victim’s throat 
was potentially life-threatening, the jury could 
have reasonably the evidence was sufficient to 
sustain defendant’s conviction of attempted 
second degree murder. State v. Boyd, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 745 (Tenn. 
Crim. App. Nov. 19, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of second degree murder, 
attempted second degree murder, and employ- 
ing a firearm during the commission of a dan- 
gerous felony because it showed that defendant 
had previously shot the victim, they got into an 
argument at a store, when the victim and his 
friend left the store on a scooter defendant and 
his friends began shooting them, the victim’s 
friend identified defendant as one of the men 
who shot at them, and the victim’s cause of 
death was two gunshot wounds to the chest. 
State v. Stevenson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 798 (Tenn. Crim. App. Dec. 
16, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted theft of prop- 
erty valued at $10,000 or more but less than 
$60,000 and criminal simulation because it 


‘showed that he took a check for $13,187 to the 


bank and, after learning that he could not cash 
the check, attempted to open a bank account 
using the funds from the check, both the payee 
and the amount had been altered, and after two 
weeks he returned to the bank with the ATM 
card that had been issued to him for the pur- 
pose of accessing the funds from the check. 
State v. Anderson, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 15 (Tenn. Crim. App. Jan. 
12, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted second degree 
murder because defendant’s statement, “this 
ain’t happening,” together with his pointing the 
gun at the officer and pulling the trigger, 
showed that defendant acted with the intent to 
commit a knowing killing. State v. Moon, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Feb. 14, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first-degree 
murder because defendant by his own admis- 
sions stated that he was not drunk when he 
fired the shots at the officers and bystanders, 
defendant declared an intent to kill his girl- 
friend when he pointed a handgun at her head 
inside their bedroom, he used two different 
rifles to shoot at the victims at least 52 times, 
he emptied the clips from both rifles, he made 
impact with all three police vehicles and he hit 
his girlfriend and a deputy, and he left and 
went to hide in a nearby cave when a sergeant 
returned fire. State v. Pitts, — S.W.3d —, 2021 
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Tenn. Crim. App. LEXIS 71 (Tenn. Crim. App. 
Mar. 4, 2021). 
Evidence supported defendant’s conviction 


for attempted voluntary manslaughter, given | 


that he and the victim engaged in a physical 
altercation prior to the shooting, defendant 
threatened that he had a gun, then retrieved a 
gun from his home, aimed the gun at. the 
victim, and fired at least one shot at him. The 
trial court could reasonably find that defendant 
knowingly shot at the victim with the intent to 
kill him. State v. Burgess, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 88 (Tenn. Crim. App. 
Mar. 12, 2021). 

Evidence that defendant fled in his car at 
high speeds from the police officer victim, fired 
two shots from a pump-action shotgun striking 
the victim’s patrol car, continued to flee, fired a 
shotgun blast striking the victim in the arm 
and then fired four more shots before fleeing 
the scene was sufficient to support defendant’s 
conviction for attempted first degree murder 
under T.C.A. § 39-13-202. State v. Wilson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 122 
(Tenn. Crim. App. Mar. 31, 2021). 

Evidence was sufficient to convict defendant 
of attempted especially aggravated robbery be- 
cause, after defendants saw the victim with- 
draw money from a bank, defendants followed 
the victim in order to rob her; when the victim 
pulled into a driveway, co-defendant exited his 
vehicle armed with a gun, approached the vic- 
tim, and attempted to rob her; the victim re- 
sisted, and co-defendant shot her in the head; 
and defendant associated himself with and 
aided in committing the planned robbery and 
acted to promote or assist in the commission of 
the robbery from which he intended to benefit. 
State v. Bowen, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 149 (Tenn. Crim. App. Apr. 13, 
2021). 
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17. Jury Instructions. 

Trial court did not err in instructing the jury. 
because defendant agreed to the proposed in- 
structions, which contained proper statements 
of the law; the trial court’s instructions tracked 
the language of the relevant statutes for first 
degree premeditated murder, criminal attempt, 
and employing a firearm during the commis- 
sion of a dangerous felony, and they followed 
the Tennessee Pattern Jury Instructions. State 
v. Gary, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 580 (Tenn. Crim. App. July 31, 2018). 

Defendant did not show it was plain error not 
to instruct a jury on the lesser included offense 
of misdemeanor reckless endangerment be- 
cause the jury was instructed on the lesser 
included offenses of attempted second degree 
murder and attempted voluntary manslaugh- 
ter but chose to convict defendant of attempted 
first degree murder, so defendant did not show 
a reasonable probability that a reasonable jury 
would have convicted defendant of misde- 
meanor reckless endangerment instead of at- 
tempted first degree murder. State v. Cham- 
bers, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 241 (Tenn. Crim. App. Apr. 15, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
330 (Tenn. July 19, 2019). 


18. Sentencing. 

Trial court did not abuse its discretion by 
imposing partial consecutive sentencing and a 
total effective sentence of life plus 24 years for 
first degree felony and premeditated murder, 
aggravated robbery, attempted aggravated rob- 
bery, aggravated burglary, and employment of a 
firearm; defendant committed six distinct vio- 
lations of the law and the trial court properly 
applied the dangerous offender category after 
making the necessary findings, which included 
in part his long history of being a drug dealer 
and being affiliated with a gang. State v. Aus- 
tin, — S.W.3d —, 2018 Tenn. Crim. App. LEXIS 
758 (Tenn. Crim. App. Oct. 5, 2018). 


NOTES TO DECISIONS 


ANALYSIS 


First Degree Murder. 
Evidence. 

—Sufficient. 

0. Jurisdiction and Venue. 


a eke 


2. First Degree Murder. 

Evidence was sufficient to support defen- 
dant’s conviction of conspiracy to commit first 
degree murder because it showed a mutual 
implied understanding among defendant, her 
daughter, and her daughter’s boyfriend that the 


victims would be killed, as numerous emails 
among the daughter, defendant, and the boy- 
friend included references of their intent to kill 
the victims, defendant would bring the boy- 
friend up to speed on the bad things the victims 
had said about the daughter, the boyfriend was 
included in family meetings during which de- 
fendant and her husband would discuss the 
situation with the victims and what to do about 
it, on the evening before the murders defendant 
called the boyfriend and invited him to their 
residence, where the husband asked the boy- 
friend to do him a favor, and the boyfriend 
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agreed. State v. Potter, —S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 73 (Tenn. Crim. App. Feb. 5, 
2019). 

Evidence was sufficient to support defen- 
dant’s convictions for conspiracy to commit 
first-degree murder because when the suspect’s 
girlfriend told defendant that the suspect 
needed to get rid of the two victims, who had 
witnessed a home invasion defendant replied 
“okay,” according to defendant’s cell phone re- 
cords he made calls on two dates when his 
phone utilized the cell phone tower that cov- 
ered the area where the victims lived, when 
defendant spoke to the suspect a few days later 
he stated that the victims could not be located, 
and a man testified that defendant offered to 
pay him $5,000 to murder the victims. State v. 
Bond, — $.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 198 (Tenn. Crim. App. Mar. 28, 2019). 


5. Evidence. 

Post-conviction court properly denied defen- 
dant’s petition claiming ineffective assistance 
of counsel because counsel made an informed, 
strategic decision not to seek severance where a 
jury might find defendant was the leader in the 
offense, a co-defendant’s attorney had unsuc- 
cessfully filed a motion to sever, and the 
charges involved conspiracy, which required 
the State prove the involvement of two or more 
persons. Murchison v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 551 (Tenn. Crim. App. 
July 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 688 (Tenn. Nov. 15, 2018). 


6. —Sufficient. 

Sufficient evidence supported defendant’s 
conviction for conspiracy to possess metham- 
phetamine with the intent to sell or deliver in a 
drug-free zone because a rational juror could 
find defendant knew a package delivered to 
defendant’s address in a drug-free zone con- 
tained methamphetamine which defendant and 
defendant’s associates intended to sell. State v. 
Cole, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 824 (Tenn. Crim. App. Nov. 5, 2018). 

Sufficient evidence supported defendant’s 
conviction for facilitating a conspiracy to pos- 
sess methamphetamine with the intent to sell 
or deliver in a drug-free zone because a rational 
juror could find defendant knowingly substan- 
tially facilitated the conspiracy. State v. Cole, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 824 
(Tenn. Crim. App. Nov. 5, 2018). 

Defendant’s conviction for conspiracy to com- 
mit first degree murder was supported by evi- 
dence that defendant and others worked to 
coordinate her father and her friend going to 
the victims’ house to kill them. State v. Potter, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 71 
(Tenn. Crim. App. Feb. 5, 2019). 

All three defendants were involved in the 
events that led up to and included the victim’s 
murder, and there was sufficient evidence from 
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which the jury could have found that an accom- 
plice’s testimony was corroborated and to sus- 
tain the convictions for each defendant for first 
degree murder, conspiracy, attempt, employing 
a firearm during the commission of a dangerous 
felony, and reckless endangerment; they all met 
to discuss killing someone in retaliation for the 
murder of one defendant’s sister earlier that 
day, and witnesses identified them. State v. 
Clayton, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 458 (Tenn. Crim. App. July 31, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
556 (Tenn. Dec. 10, 2019). 

Evidence was sufficient to support defen- 
dant’s drug convictions because each of the 
co-conspirators testified that defendant was in 
charge of a network that trafficked controlled 
substances from Detroit to Knoxville, recorded 
phone calls and text messages corroborated 
that defendant was in charge of the drug net- 
work, the controlled buys took place within 
drug-free zones, defendant answered the same 
phone number used by a coconspirator to set up 
the controlled buys, multiple people testified 
that defendant delivered heroin and opiate pills 
to members of the conspiracy, and officers 
seized drugs at locations where defendant was 
known to frequent. State v. Winbush, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 198 (Tenn. 
Crim. App. Mar. 24, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 453 (Tenn. Aug. 6, 
2020). 

Trial court properly sentenced defendants to 
21 and/or 25 years of incarceration after a jury 
convicted them of conspiracy to possess with 
the intent to sell heroin within 1000 feet of a 
drug-free school zone because the trial court 
made an explicit finding that a conspiracy ex- 
isted—the first defendant packaged heroin for 
resale into small heat-sealed Ziploc baggies 
while the second defendant was present, and 
the second and third defendants resold the 
heroin to others—it would be extremely im- 
practical and inefficient to hold a pretrial hear- 
ing due to the number of defendants and wit- 
nesses, the trial court could admit the co- 
conspirators’ statements before determining 
that a conspiracy existed. State v. Williams, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 317 
(Tenn. Crim. App. May 4, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 521 (Tenn. 
Sept. 16, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of the sale of a Schedule II 
drug and conspiracy because an officer testified 
that he saw defendant pass the bottle of the 
purported drug to the accomplice, which the 
accomplice then gave to the officer, and when 
defendant and the accomplice were subse- 
quently pulled over following the transaction, 
defendant had $150 on him, the exact amount 
the officer paid for the drug, but the accomplice 
had no money on him. State v. Savely, —S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 443 (Tenn. 
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Crim. App. June 25, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 491 (Tenn. Oct. 7, 
2020). 

Evidence was sufficient to support defen- 
dant’s conviction of conspiracy to sell over 300 
grams of methamphetamine because it showed 
that he supplied methamphetamine to the co- 
conspirator at the direction of another co-con- 
spirator, the weight of the methamphetamine 
involved was over 300 grams, defendant knew 
that the methamphetamine was delivered to 
Tennessee by the first co-conspirator, the first 
co-conspirator delivered the methamphetamine 
to a third co-conspirator in the county, and 
defendant supplied the methamphetamine on 
more than one occasion. State v. Castillo, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 472 
(Tenn. Crim. App. July 9, 2020). 

Evidence was sufficient to support second 
and third defendants’ convictions for aggra- 
vated robbery, theft, conspiracy, aggravated 
burglary, and firearms offenses, as it showed 
that first defendant devised a plan to conduct a 
home invasion and steal stuff, he enlisted oth- 
ers, including second and third defendants, to 
carry o ut the plan, and the group carried out 
the plan, which included the use of masks, 
gloves, and a gun to take the items from the 
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victim’s home. State v. Morales, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. Sept. 18, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of conspiracy to sell or deliver 
a controlled substance because it showed that a 
confidential informant (CI) purchased oxyco- 
done and heroin from defendant on two occa- 
sions, defendant was seen on two separate 
occasions getting into the CI’s car and going to 
another man’s house to purchase heroin for the 
CI, the drugs provided by the CI were tested 
and determined to be oxycodone and heroin, 
and the testimony at trial revealed that on two 
separate occasions defendant purchased heroin 
from another man to sell to the CI. State v. 
Woods, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 667 (Tenn. Crim. App. Oct. 12, 2020). 


10. Jurisdiction and Venue. 

Tennessee had territorial jurisdiction and the 
county was the proper venue for defendant’s 
trial for conspiracy to sell over 300 grams of 
methamphetamine because the _ evidence 
showed that one of co-conspirator’s transported 
methamphetamine from Atlanta to the county 
in Tennessee. State v. Castillo, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 472 (Tenn. Crim. 
App. July 9, 2020). 


NOTES TO DECISIONS 


ANALYSIS 


i Construction. 
2: Merger. 


1. Construction. 

Trial court improperly merged defendant’s 
conspiracy conviction into her convictions for 
first degree premeditated murder and failed to 
impose a sentence for that conviction because 
this section provides that provides that a per- 


son may be convicted of conspiracy and the 
offense which was the object of the conspiracy. 
State v. Potter, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 73 (Tenn. Crim. App. Feb. 5, 2019). 


2. Merger. 

Trial court erred in merging the conspiracy 
conviction because defendant could be con- 
victed of both conspiracy and murder. State v. 
Potter, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 71 (Tenn. Crim. App. Feb. 5, 2019). 


39-12-107. Grading attempt, solicitation and conspiracy. 


NOTES TO DECISIONS 


ANALYSIS 


1. Application. 
ya Sentence. 


1. Application. 

Evidence was sufficient to sustain defen- 
dant’s conviction for attempted theft of prop- 
erty valued at $10,000 or more but less than 
$60,000 where a bank branch manager’s testi- 
mony estimated the amount in the ATM at 
$60,000, but admitted on cross-examination 


that it could have been $58,000, and a rational 
trier of fact could had found from that testi- 
mony that the value of the property taken was 
more than $10,000. State v. Dunn, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 547 (Tenn. Crim. 
App. July 23, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 778 (Tenn. Dec. 5, 2018). 


2. Sentence. 

Attempted aggravated sexual battery is a 
Class C felony and attempted sexual battery is 
a Class A misdemeanor. McKaughan v. State, 
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— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 21 
(Tenn. Crim. App. Jan. 18, 2021). 

Trial court did not err in sentencing defen- 
dant to 40 years for the facilitation of first- 
degree, felony murder conviction and 20 years 
for the attempted especially aggravated rob- 
bery conviction because the trial court properly 
considered defendant’s criminal history and the 
statutory criteria in finding defendant to be a 
Range II, multiple offender; the trial court 
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reviewed the presentence report, the nature 
and characteristics of the criminal conduct in- 
volved, the applicable enhancement and miti- 
gating factors, and defendant’s potential for 
rehabilitation; and the presentence report 
listed defendant’s criminal history which began 
in 1995 at the age of 16 and included numerous 
misdemeanor and felony convictions. State v. 
Bowen, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Apr. 18, 2021). 


PART 3 
CRIMES OF FORCE OR VIOLENCE 


39-12-301. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Acting in concert”, as used in this part, means such conduct that 
would make one criminally responsible pursuant to § 39-11-401, § 39-11- 
402, or § 39-11-4038; and 

(2) “Crime of force or violence” means any of the following felony offenses: 

(A) Aggravated assault as defined in § 39-13-102(a)(1); 
(B) Robbery as defined in § 39-13-401; and 
(C) Aggravated burglary as defined in § 39-13-1003. 


History. 


Acts 2012, ch. 725, § 2; 2021, ch. 545, § 8. 


Amendments. 
The 2021 amendment substituted “Aggra- 


“Aggravated burglary as defined in § 39-14- 
403” in (2)(C). 


Effective Dates. 
Acts 2021, ch. 545, § 19. July 1, 2021. 


vated burglary as defined in § 39-13-1003” for 


Section 


39-13-101. 
39-13-102. 
39-13-1038. 
39-13-105. 
39-13-106. 
39-13-110. 
39-13-1138. 
39-13-115. 
39-13-116. 


39-13-202. 
39-13-202. 


39-13-2038. 
39-13-204. 
39-13-206. 
39-13-207. 


CHAPTER 13 
OFFENSES AGAINST PERSON 


Part 1. Assaultive Offenses 


Assault. 

Aggravated assault. 

Reckless endangerment. 

Other offenses — Physical injury to victim. 

Vehicular assault. 

Female genital mutilation. 

Violation of an order of protection or restraining order — Violation of no contact order. 

Aggravated vehicular assault. 

Assault against first responder or nurse — “First responder” and “nurse” defined — 
Penalties. 


Part 2. Criminal Homicide 


First degree murder. [Effective until October 1, 2021. See the version effective on 
October 1, 2021.] 

First degree murder. [Effective on October 1, 2021. See the version effective until 
October 1, 2021.] 

Intellectually disabled defendants — Death sentence prohibited. 

Sentencing for first degree murder. 

Appeal and review of death sentence. 

Sentencing where death penalty is not sought. 


Section 


39-13-208. 
39-13-209. 


39-13-213. 
39-13-217. 
39-13-218. 


39-13-309. 


39-13-502. 
39-13-502. 


39-13-503. 
39-13-503. 
39-13-505. 
39-13-507. 
39-13-511. 
39-13-513. 
39-13-514. 
39-13-515. 
39-13-519. 


39-13-522. 
39-13-523. 
39-13-524. 
39-13-530. 


39-13-531. 


39-13-605. 
39-13-609. 


39-13-611. 
39-13-612. 


39-13-703. 
39-13-704. 


39-13-705. 


39-13-706. 
39-13-707. 


39-13-803. 
39-13-805. 


39-13-9083. 
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Notice of penalty to be sought for capital offenses. 

Sentencing where violation was committed by discharging firearm from within mattor 
vehicle and victim was minor. 

Vehicular homicide. 

Priority in case docketing. 

Aggravated vehicular homicide. 


Part 3. Kidnapping and False Imprisonment 
Trafficking for commercial sex act. 
Part 5. Sexual Offenses 


Aggravated rape. [Effective until October 1, 2021. See the version effective on October 
1, 2021.] 

Aggravated rape. [Effective on October 1, 2021. See the version effective until October 
1 202% 

Rape. [Effective until October 1, 2021. See the version effective on October 1, 2021.] 

Rape. [Effective on October 1, 2021. See the version effective until October 1, 2021.] 

Sexual battery. 

Prohibited uses of sexual assault forensic evidence. 

Indecent exposure. 

Prostitution — Defenses. 

Patronizing prostitution — Unacceptable defenses. 

Promoting prostitution — Unacceptable defenses. 

Forensic medical examination of victims of sexually oriented crime — Protocol for 
collection and processing of sexual assault evidence kits and hold kits — Electronic 
tracking system — Notification regarding DNA sample and match. 

Rape of a child. 

Punishment for certain sex offenders. 

Sentence of community supervision for life. 

Forfeiture of any conveyance or real or personal property used in a sexual offense 
committed against minors — Child abuse fund. 

Aggravated rape of a child. 


Part 6. Invasion of Privacy 


Unlawful photography. 

Freedom from Unwarranted Surveillance Act — Use of drones to gather evidence or 
information — Standing to initiate civil action against law enforcement agency. 

Aggravated unlawful photographing of minor. 

Personal Privacy Protection Act. [Effective on October 1, 2021.] 


Part 7. Standardized Treatment for Sex Offenders 


Part definitions. 

Sex offender treatment board — Creation — Membership — Term — Duties — 
Immunity from liability. 

Evaluation and identification. 

Treatment and monitoring of offenders. 

Treatment services to conform with board standards — Approved providers. 


Part 8. Terrorism Prevention and Response Act of 2002 


Part definitions. 
Commission of act of terrorism. 


Part 9. Surveillance by Unmanned Aircraft 


Unlawful capture of image with intent to conduct surveillance a misdemeanor offense 
— Defense. 


Part 10. Burglary 


39-13-1001. Part definitions — References to convictions for offenses of burglary. 
39-13-1002. Burglary. 

39-13-1003. Aggravated burglary. 

39-13-1004. Especially aggravated burglary. 
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PART 1 
ASSAULTIVE OFFENSES 


39-13-101. Assault. 


(a) A person commits assault who: 

(1) Intentionally, knowingly or recklessly causes bodily injury to another; 

(2) Intentionally or knowingly causes another to reasonably fear immi- 
nent bodily injury; or 

(3) Intentionally or knowingly causes physical contact with another and a 
reasonable person would regard the contact as extremely offensive or 
provocative. 

(b)(1) Assault under: 
(A) Subdivision (a)(1) is a Class A misdemeanor, punishable by incar- 
ceration and a fine not to exceed fifteen thousand dollars ($15,000); 
(B) Subdivision (a)(2) is a Class A misdemeanor; and 
(C) Subdivision (a)(3) is a Class B misdemeanor. 

(2) Any conduct by an inmate against a correctional officer, guard, jailer, 
or other full-time employee of a penal institution, local jail, or workhouse, 
that would constitute an assault under subdivision (a)(1) shall be reported 
by the managing authority of the institution to the appropriate district 
attorney general for prosecution. 

(3) In addition to any other punishment that may be imposed for a 
violation of this section, if the relationship between the defendant and the 
victim of the assault is such that the victim is a domestic abuse victim as 
defined in § 36-3-601, and if, as determined by the court, the defendant 
possesses the ability to pay a fine in an amount not in excess of two hundred 
dollars ($200), then the court shall impose a fine at the level of the 
defendant’s ability to pay, but no less than one hundred dollars ($100) and 
not in excess of two hundred dollars ($200). The additional fine shall be paid 
to the clerk of the court imposing sentence, who shall transfer it to the state 
treasurer, who shall credit the fine to the general fund. All fines so credited 
to the general fund shall be subject to appropriation by the general assembly 
for the exclusive purpose of funding family violence shelters and shelter 
services. Such appropriation shall be in addition to any amount appropri- 
ated pursuant to § 67-4-411. 

(c) For purposes of this section and § 39-13-102, “health care provider” 


means a person who is licensed, certified or otherwise authorized or permitted 
by the laws of this state to administer health care in the ordinary course of 
business in the practicing of a profession. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 11; 
2002, ch. 649, § 1; 2009, ch. 412, § 1; 2010, ch. 
981, § 2; 2013, ch. 325, §§ 1, 3; 2016, ch. 1052, 
§ 1; 2018, ch. 925, § 1; 2020, ch. 756, § 1. 


Compiler’s Notes. 

Acts 2020, ch. 756, § 2 provided that the act, 
which amended this section, applies to offenses 
occurring on or after July 1, 2020. 


Amendments. 

The 2020 amendment substituted “but no 
less than one hundred dollars ($100) and not in 
excess of two hundred dollars ($200).” for “but 
not in excess of two hundred dollars ($200).” at 
the end of the first sentence in (b)(3). 


Effective Dates. 
Acts 2020, ch. 756, § 2. July 1, 2020. 
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Law Reviews. 
Invisible Bars: Adapting the Crime of False 
Imprisonment to Better Address Coercive Con- 
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trol and Domestic Violence in Tennessee, 71 
Vand. L. Rev. 681 (2018). 


NOTES TO DECISIONS 


ANALYSIS 


1 Relationship with Other Laws. 
9. Lesser Included Offense. 

11. Sufficiency of Evidence. 

12. Jury Instructions. 

13. Sentencing. 

16. Evidence Sufficient. 

17. “Law Enforcement Officer.” 


1. Relationship with Other Laws. 

Juvenile petitions conclusively showed that 
defendant was convicted under the (a)(1) vari- 
ant of Tennessee aggravated assault; neither 
the (a)(2) nor the (a)(3) variant of aggravated 
assault would have been a lesser-included of- 
fense because the original attempted murder 
charge did not include the elements needed for 
a conviction under those subsections, and it 
was a crime of violence under the ACCA’s 
use-of-force clause. Davis v. United States, 
2018 FED App. 0189P (6th Cir.), — F.3d —, 
2018 U.S. App. LEXIS 24163 (6th Cir. Aug. 16, 
2018). 


9. Lesser Included Offense. 

Petitioner failed to show that, but for trial 
counsel’s deficiency, the jury would have con- 
victed him of misdemeanor assault as a lesser- 
included offense of aggravated sexual battery 
because the State presented proof that petition- 
er’s unlawful sexual contact with the victim 
was for the purpose of sexual arousal or grati- 
fication; the victim’s mother testified that she 
saw petitioner rubbing the victim’s vagina over 
her clothes and that he had an erection. 
Townsend v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 105 (Tenn. Crim. App. Feb. 
20, 2020), appeal denied, — S.W.38d —, 2020 
Tenn. LEXIS 450 (Tenn. July 17, 2020). 


11. Sufficiency of Evidence. 

Evidence supported defendant’s convictions 
for assault and contributing to the delinquency 
of a minor because the testimony by the wit- 
nesses for the State of Tennessee established 
that defendant not only encouraged defendant’s 
minor child to attack the minor victim and 
prevented other people from going to the vic- 
tim’s aid, but that defendant also struck the 
victim. The evidence further established that 
the victim was injured as a result of the attack 
State v. Edwards, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 434 (Tenn. Crim. App. June 
6, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 589 (Tenn. Sept. 14, 2018). 

Evidence was sufficient to support defen- 
dant’s aggravated assault conviction because a 


rational jury could have found that he know- 
ingly caused the victim to reasonably fear im- 
minent bodily injury by the manner in which he 
displayed a deadly weapon, the baseball bat, 
because he approached the victim in an aggres- 
sive manner, the victim feared he would be 
struck and jumped into a nearby car to avoid 
harm, and based on defendant’s threats earlier 
in the day it was reasonable for the victim to 
believe that defendant presented a real, imme- 
diate threat to his safety. State v. Fisher, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 453 
(Tenn. Crim. App. June 20, 2018), dismissed, 
Fisher v. Genovese, — F. Supp. 2d —, 2020 U.S. 
Dist. LEXIS 79795 (M.D. Tenn. May 6, 2020). 

Evidence supported defendant’s multipe 
reckless aggravated assault convictions be- 
cause defendant acted recklessly as a witness 
testified that defendant was driving in the 
wrong direction on an interstate highway when 
defendant’s SUV hit the victims’ car head-on 
and crash reconstructionists testified that de- 
fendant’s SUV was driving in the wrong direc- 
tion and that the SUV’s crash data recording 
system reflected that the SUV accelerated just 
before impact. State v. Pena, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 761 (Tenn. Crim. App. 
Oct. 8, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault because 
the victim testified that defendant squirted 
lighter fluid on him and attempted to ignite it, 
and defendant admitted to a detective and a 
deputy chief that she had been the aggressor. 
State v. Dunavant, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 794 (Tenn. Crim. App. Oct. 
24, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions for aggravated assault be- 
cause, although neither shooting victim di- 
rectly testified the victim was in fear during the 
shooting, the jury was entitled to infer the 
victims’ fear of imminent bodily injury as the 
victims were forced to hide behind vehicles as 
defendant began shooting at them, one victim 
testified to ducking and dodging bullets while 
attempting to shoot back at defendant, and, 
after the shooting ended, the victims called 911 
and followed defendant until police arrived. 
State v. Juarez, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 175 (Tenn. Crim. App. Mar. 18, 
2019). 

Sufficient evidence supported defendant’s 
convictions for attempted first degree murder, 
two counts of aggravated assault, reckless en- 
dangerment, and employment of a firearm dur- 
ing the commission of or attempt to commit a 
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dangerous felony because the evidence showed 
defendant fired numerous shots at victims in 
the parking lot of a crowded shopping mall. 
State v. Chambers, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 241 (Tenn. Crim. App. Apr. 
15, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 330 (Tenn. July 19, 2019). 

Evidence did not establish that the victim 
constructively possessed any of the property 
taken from an apartment because the evidence 
did not support a conclusion that the victim had 
any interest in or right to the items taken from 
the apartment, and the victim’s presence as a 
guest did not establish that the victim had a 
greater right to possess the items than defen- 
dant. Likewise, the lack of evidence regarding 
from where the items were taken precluded a 
conclusion that the items were taken from the 
victim’s immediate presence and control. Boat- 
wright v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 178 (Tenn. Crim. App. Mar. 10, 
2020). 

Evidence was sufficient to convict defendant 
of burglary, theft, and assault because defen- 
dant had been informed he was no longer 
allowed inside the store or on the store’s prop- 
erty; defendant, without the store’s consent, 
entered the store and attempted to leave with a 
cup of ice and a bag of peanuts without paying 
for the items; and, when confronted by a store 
employee, defendant hit him in the face. State 
v. Smith, — $.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 455 (Tenn. Crim. App. July 1, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault be- 
cause the jury clearly chose to credit the vic- 
tim’s version of events, rejecting defendant’s 
testimony supporting self-defense; the victim 
testified specifically about the manner in which 
defendant and co-defendant began to follow 
him, about his attempts to get help through 
911, about the shooting, about his fleeing the 
scene, and about his abandoning his own 
weapon to seek. State v. Manning, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 615 (Tenn. Crim. 
App. Sept. 17, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault result- 
ing in death, where an expert, after being 
apprised of the victim’s pre-existing medical 
conditions as well as what occurred with the 
paramedics during transport, testified that the 
blunt force trauma was the cause of the victim’s 
death. State v. Armstrong, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 672 (Tenn. Crim. App. 
Oct. 13, 2020). 

Evidence failed to show that the victim suf- 
fered any injury as a result of defendant’s 
conduct and thus the evidence was insufficient 
to support a conviction of child abuse or child 
neglect; the victim did not testify to experienc- 
ing any pain and the State presented no evi- 
dence of any emotional or psychological harm to 
the victim or of defendant’s failure to act or 
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deprivation of care for the victim. The evidence 
that defendant touched the victim’s penis un- 
derneath his clothes satisfied the elements of a 
simple assault by offensive touching. State v. 
Walkington, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 734 (Tenn. Crim. App. Nov. 19, 
2020). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated assault and 
domestic assault because the victim testified 
that she was defendant’s girlfriend and they 
lived together, defendant held her down and 
put his hand on her throat, crushing her air- 
way, defendant put all of his weight on her and 
she could not breathe, defendant only let go 
when their dog bit him, an officer testified the 
victim had visible injuries to her face, and the 
victim identified photographs of the injuries 
defendant caused. State v. Green, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 120 (Tenn. Crim. 
App. Mar. 30, 2021). 


12. Jury Instructions. 

Petitioner’s conviction for aggravated sexual 
battery was reversed because trial counsel’s 
failure to request an instruction on misde- 
meanor assault as a lesser-included offense of 
rape of a child was prejudicial to petitioner 
since given the proof, a properly instructed jury 
could have found petitioner guilty of misde- 
meanor assault; the victim’s mother testified 
that she did not see petitioner doing anything 
to the victim, and the jury discredited the 
victim’s claim of penetration. Townsend v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 105 (Tenn. Crim. App. Feb. 20, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
450 (Tenn. July 17, 2020). 


13. Sentencing. 

Because, under T.C.A. § 39-14-402(a)(3), the 
crime of burglary was not complete until the 
person committed or attempted to commit a 
felony, theft, or assault, under a double jeop- 
ardy analysis, the statutory violations of theft 
and burglary in defendant’s case arose from the 
same act or transaction, and the trial court was 
required to merge the theft and assault convic- 
tions into the burglary conviction. State v. 
Smith, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 455 (Tenn. Crim. App. July 1, 2020). 


16. Evidence Sufficient. 

Evidence supported defendant’s conviction 
for aggravated assault, based upon a theory of 
criminal responsibility, because the evidence 
established that defendant was involved in 
planning the robbery of the victim in the vic- 
tim’s home, provided a BB gun and supplied a 
Sharpie for the purpose of painting the BB gun 
so that it would look like a real gun knowing 
that the BB gun was going to be used to rob the 
victim, provided the wrench which was used to 
repeatedly hit the victim during the robbery, 
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and took a share of the stolen marijuana. State 
v. Odom, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. July 12, 2019). 


Evidence that defendant pushed the victim 
and broke his beer bottle and that codefendants 
then beat the victim while defendant stood 
nearby but did not attempt to stop codefen- 
dants or aid the victim was sufficient to support 
defendant’s conviction for reckless aggravated 
assault. State v. Flowers, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 465 (Tenn. Crim. App. 
June 25, 2018). 

Evidence supported defendant’s conviction 
for aggravated assault because defendant be- 
came upset with the victim at a party, when the 
victim approached defendant and asked for the 
return of the victim’s keys, defendant threat- 
ened the victim and lunged toward the victim, 
during the altercation defendant pulled out a 
knife and stabbed the victim, defendant chased 
the victim while still holding the knife, and 
defendant yelled that defendant was going to 
kill the victim. Furthermore, the jury rejected 
defendant’s claim of self-defense. State v. Wood, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 28, 2019). 

Defendant’s conviction for assault was sup- 
ported by evidence that defendant told her 
daughter to go get a gun while standing on her 
balcony overlooking the victim’s courtyard, the 
victim suffered from a disability was her mobil- 
ity was restricted, and the threat caused the 
victim to fear for her life. State v. Goldberg, — 
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S.W.3d —, 2019 Tenn. Crim. App. LEXIS 180 
(Tenn. Crim. App. Mar. 20, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 541 
(Tenn. Dec. 5, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for reckless aggravated as- 
sault because a police officer found cartridge 
cases fired from the same unknown gun at the 
scene of a shooting in a club, the victim testified 
that defendant shot the victim in the club, and 
defendant admitted to shooting defendant’s 
gun—which defendant threw away—multiple 
times in the club. A reasonable jury could have 
concluded that defendant recklessly caused 
bodily injury to the victim while using or dis- 
playing a deadly weapon. State v. Pettis, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 314 
(Tenn. Crim. App. May 17, 2019). 


17. “Law Enforcement Officer.” 
Defendant was properly convicted of retalia- 
tion for past action because there was no dis- 
pute that defendant threatened to kill a deputy 
and his family—body camera footage was 
played for the jury during trial from both a 
deputy and a correction officer showing the 
struggle with defendant and his threats—the 
deputy was a “law enforcement officer” as 
statutorily defined, and defendant’s threat was 
in retaliation for the deputy’s attempt to re- 
strain him, which was done in the deputy’s 
official capacity as a corrections officer. State v. 
Calvera, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 25, 2019). 


(a)(1) A person commits aggravated assault who: 
(A) Intentionally or knowingly commits an assault as defined in § 39- 


13-101, and the assault: 


(i) Results in serious bodily injury to another; 
(ii) Results in the death of another; 
(iii) Involved the use or display of a deadly weapon; or 
(iv) Involved strangulation or attempted strangulation; or 
(B) Recklessly commits an assault as defined in § 39-13-101(a)(1), and 


the assault: 


(i) Results in serious bodily injury to another; 
(ii) Results in the death of another; or 
(iii) Involved the use or display of a deadly weapon. 

(2) For purposes of subdivision (a)(1)(A)(iv), “strangulation” means inten- 
tionally or knowingly impeding normal breathing or circulation of the blood 
by applying pressure to the throat or neck or by blocking the nose and mouth 
of another person, regardless of whether that conduct results in any visible 
injury or whether the person has any intent to kill or protractedly injure the 


victim. 


(b) Aperson commits aggravated assault who, being the parent or custodian 
of a child or the custodian of an adult, intentionally or knowingly fails or 
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refuses to protect the child or adult from an aggravated assault as defined in 
subdivision (a)(1) or aggravated child abuse as defined in § 39-15-402. 

(c) Aperson commits aggravated assault who, after having been enjoined or 
restrained by an order, diversion or probation agreement of a court of 
competent jurisdiction from in any way causing or attempting to cause bodily 
injury or in any way committing or attempting to commit an assault against an 
individual or individuals, intentionally or knowingly attempts to cause or 
causes bodily injury or commits or attempts to commit an assault against the 
individual or individuals. 

(d) [Deleted by 2018 amendment.] 

(e)(1)(A) Aggravated assault under: 

(i) [Deleted by 2018 amendment.] 

(ii) Subdivision (a)(1)(A)@), (iii), or (iv) is a Class C felony; 

(ii) Subdivision (a)(1)(A)(ii) is a Class C felony; 

(iv) Subdivision (b) or (c) is a Class C felony; 

(v) Subdivision (a)(1)(B)G) or Gii) is a Class D felony; 

(vi) Subdivision (a)(1)(B)(ii) is a Class D felony. 

(B) Notwithstanding the authorized fines established in § 40-35-111, a 
violation of this section is punishable by a fine not to exceed fifteen 
thousand dollars ($15,000), in addition to any other punishment autho- 
rized by § 40-35-111. 

(2) In addition to any other punishment that may be imposed for a 
violation of this section, if the relationship between the defendant and the 
victim of the assault is such that the victim is a domestic abuse victim as 
defined in § 36-3-601, and if, as determined by the court, the defendant 
possesses the ability to pay a fine in an amount not in excess of two hundred 
dollars ($200), then the court shall impose a fine at the level of the 
defendant’s ability to pay, but not in excess of two hundred dollars ($200). 
The additional fine shall be paid to the clerk of the court imposing sentence, 
who shall transfer it to the state treasurer, who shall credit the fine to the 
general fund. All fines so credited to the general fund shall be subject to 
appropriation by the general assembly for the exclusive purpose of funding 
family violence shelters and shelter services. Such appropriation shall be in 
addition to any amount appropriated pursuant to § 67-4-411. 

(3)(A) In addition to any other punishment authorized by this section, the 

court shall order a person convicted of aggravated assault under the 

circumstances set out in this subdivision (e)(3) to pay restitution to the 
victim of the offense. Additionally, the judge shall order the warden, chief 

operating officer, or workhouse administrator to deduct fifty percent (50%) 

of the restitution ordered from the inmate’s commissary account or any 

other account or fund established by or for the benefit of the inmate while 
incarcerated. The judge may authorize the deduction of up to one hundred 
percent (100%) of the restitution ordered. 

(B) Subdivision (e)(3)(A) applies if: 

(i) The victim of the aggravated assault is a correctional officer, 
guard, jailer, or other full-time employee of a penal institution, local jail, 
or workhouse; 

(ii) The offense occurred while the victim was in the discharge of 
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official duties and within the victim’s scope of employment; and 

(iii) The person committing the assault was at the time of the offense; 
and at the time of the conviction, serving a sentence of incarceration in 
a public or private penal institution as defined in § 39-16-601. 

(4) In addition to any other punishment that may be imposed for a 
violation of this section, if the relationship between the defendant and the 
victim of the assault is such that the victim is a domestic abuse victim as 
defined in § 36-3-601, the court shall assess each person convicted an 
electronic monitoring indigency fee of ten dollars ($10.00). All proceeds 
collected pursuant to this subdivision (e)(4) shall be transmitted to the 
treasurer for deposit in the electronic monitoring indigency fund, estab- 


lished in § 55-10-419. 


(5) Notwithstanding this subsection (e), a person convicted of a violation 
of subdivision (a)(1)(A)(), (a)(1)(A)Gi), (a)(1)(B)G), or (a)(1)(B)Gi) shall be 
punished one (1) classification higher than is otherwise provided if: 

(A) The violation was committed by discharging a firearm from within 

a motor vehicle, as defined by § 55-1-103; and 

(B) The victim was a minor at the time of the violation. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 980, § 2; 
1990, ch. 1030, §§ 12, 13; 1993, ch. 306, § 1; 
1995, ch. 452, § 1; 1996, ch. 830, § 1; 1996, ch. 
1009, § 19; 1998, ch. 1049, § 9; 2002, ch. 649, 
§42;)2005, chi 353, $;0;4 2009, ich, f 394.79 1; 
2009, ch. 412, § 2; 2010, ch. 981, § 3; 2011, ch. 
401,81; 2013, cn. o20,'8 2; 2013) chs401, 8/1 
2013"eh./461/'$8' 23" 2015, ch/ 253" Sly 201th: 
ch. 306, §§ 1, 2; 2018, ch. 925, §§ 2-4; 2018, ch. 
1046, § 1; 2019, ch. 149,§ 1; 2019, ch. 485, § 2; 
2020 (2nd Ex. Sess.), ch. 3, § 3. 


Compiler’s Notes. 

Acts 2019, ch. 149, § 2 provided that the act 
shall apply to violations occurring on or after 
July 1, 2019. 

Acts 2019, ch. 485, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “JaJuan Latham Act”. 

For the Preamble to the act concerning a 
uniform framework of laws that will protect the 
rights of all Tennesseans to peacefully demon- 
strate, see Acts 2020 (2nd Ex. Sess.), ch. 3. 

2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
that the act, which amended this section, ap- 
plies to offenses committed after August 20, 
2020. 


Amendments. 

The 2019 amendment by ch. 149, in (e)(1)(B), 
substituted “Healthcare provider” for “Health 
care provider” in (vi) and added (viii). 

The 2019 amendment by ch. 485 added (e)(5). 

The 2020 (2nd Ex. Sess.) amendment by ch. 3 
rewrote (e)(1)(B), which read: “(B) However, the 
maximum fine shall be fifteen thousand dollars 
($15,000) for an offense under subdivision 
(a)(1)(A) or (a)(1)(B), or subsection (c), commit- 
ted against any of the following persons who 
are discharging or attempting to discharge 
their official duties: 

“(i) Law enforcement officer; 

“i) Firefighter; 

“(jii) Medical fire responder; 

“v) Paramedic; 

“(v) Emergency medical technician; 

“(vi) Healthcare provider; 

“(vii) Any other first responder; or 

“(viii) An identifiable employee or contractor 
of a utility.” 


Effective Dates. 

Acts 2019, ch. 149, § 2. July 1, 2019. 

Acts 2019, ch. 485, § 4. July 1, 2019. 

Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20, 2020. 
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21. Merger. 
3. Elements. 


7. —Instructions. 

It was error for the trial court to include 
“attempt” in its instruction on reckless aggra- 
vated assault and the error was so misleading 
and confusing that it was not harmless beyond 
a reasonable doubt. State v. Cromwell, — 
S.W.3d —-, 2018 Tenn. Crim. App. LEXIS 498 
(Tenn. Crim. App. July 3, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 729 (Tenn. Nov. 
15, 2018). 


8. —Serious Bodily Injury. 

Because defendant was convicted of both 
especially aggravated burglary and aggravated 
assault based on the same serious bodily injury 
to the victim, defendant’s especially aggravated 
burglary conviction had to be reduced to aggra- 
vated burglary. State v. Fykes, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 441 (Tenn. Crim. 
App. July 22, 2019). 


11. Lesser Included Offense. 

Aggravated assault that results in serious 
bodily injury to another is not a lesser offense of 
aggravated assault that results in death; how- 
ever, the various subsections do carry different 
release eligibility upon conviction. State v. Bur- 
gess, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 88 (Tenn. Crim. App. Mar. 12, 2021). 


12. Double Jeopardy. 

Defendant argued that the trial court erred 
by not merging the sentences for his voluntary 
manslaughter and aggravated assault convic- 
tions, but the issue was waived as defense 
counsel did not raise any double jeopardy issue 
at trial and the issue was not raised in a motion 
for new trial. Furthermore, relief via plain 
error was unwarranted as these offenses were 
not multiplicitous because they each required 
proof of a fact not required in proving the other, 
and thus defendant could not establish that a 
clear rule of law has been breached. State v. 
Wright, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 45 (Tenn. Crim. App. Jan. 29, 2020). 


13. No Self-defense. 

Defendant failed to prove that he acted in 
self-defense; given his struggle with the officer 
when the officer tried to arrest defendant, in- 
cluding fighting over the officer’s gun, the evi- 
dence did not show that, at the time defendant 
committed the aggravated assault, the officer 
was using greater force than necessary to make 
the arrest. State v. Sweeney, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 644 (Tenn. Crim. App. 
Oct. 11, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 116 (Tenn. Feb. 19, 2020). 
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14. Evidence. 


15. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault; the 
jury was free to find the victim’s testimony 
credible, plus the State introduced physical 
evidence corroborating at least parts of the 
victim’s testimony, and her multiple injuries 
were well-documented and a box cutter was 
found at the scene. State v. Williams, 558 
S.W.3d 633, 2018 Tenn. LEXIS 637 (Tenn. Oct. 
12, 2018). 

Evidence that defendant and codefendant 
ambushed the victims as they entered their 
home, defendant demanded money from a vic- 
tim while codefendant subdue the other vic- 
tims, defendant shot one victim when he at- 
tempted to fight back and later shot the other 
victims, and the bullets recovered from the 
victims were fired from a weapon that defen- 
dant sold to someone and had fired a month 
before the murders was sufficient to support 
defendant’s convictions for murder, attempted 
murder, robbery and aggravated assault. State 
v. Wade, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 523 (Tenn. Crim. App. July 13, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
689 (Tenn. Nov. 15, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault by 
strangulation because the victim testified that 
defendant put his hand around the front of her 
neck and choked her, she told the officer at the 
scene that she had trouble breathing and had 
lost consciousness, she told the 911 operator 
that defendant had “choked her out, ” photo- 
graphic evidence showed red marks around the 
victim’s neck, and the officer testified that the 
victim had a handprint around her neck that 
was consistent with someone who had been 
strangled. State v. Maney, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 583 (Tenn. Crim. App. 
Aug. 3, 2018). 

Evidence that the victim ordered defendant 
out of his residence and locked the front door 
and defendant returned and busted the door in, 
began hitting the victim in the face and eye 
with a wooden stick and knocked the victim 
unconscious, requiring a hospital visit and six 
months in an “old folks home” was sufficient to 
support defendant’s conviction for aggravated 
assault. State v. Sanders, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 585 (Tenn. Crim. App. 
Aug. 6, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 675 (Tenn. Nov. 14, 2018). 

Defendant’s aggravated assault conviction 
was proper, as he said he intentionally rammed 
the victims’ small car with his tractor-trailer 
because the driver pulled out in front of him 
and then tapped her brakes, plus defendant 
caused bodily injury to both victims with the 
use of a deadly weapon, his tractor-trailer; 
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defendant’s statement that he intentionally hit 
the vehicle was sufficient to establish the reck- 
less mens rea. State v. Smith, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 632 (Tenn. Crim. 
App. Aug. 20, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 676 (Tenn. Nov. 14, 
2018). 

Evidence was sufficient to convict defendant 
of aggravated assault of the second victim un- 
der the theory of criminal responsibility be- 
cause the second victim testified that he was 
shot in the hand and that scars remained on his 
hand from the gunshot wound; he identified 
co-defendant as the shooter; the jury could 
conclude that co-defendant either intentionally, 
knowingly, or recklessly fired his gun, a deadly 
weapon, thereby causing bodily injury to the 
second victim; and the jury could conclude that 
defendant and co-defendant were working to- 
gether to rob the victims as defendant pointed 
his gun at the first victim and ordered him to 
give him everything while co-defendant pointed 
his gun at the second victim and told him to 
drop everything. State v. Brown, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 636 (Tenn. Crim. 
App. Aug. 20, 2018). 

Evidence was sufficient to convict defendant 
of aggravated assault because defendant inten- 
tionally caused serious bodily injury to the 
victim by hitting him with a baseball bat which 
resulted in a broken ulna and dislocated fin- 
gers; defendant admitted as such; and the jury 
clearly did not buy into defendant’s theory of 
self-defense. State v. London, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 643 (Tenn. Crim. 
App. Aug. 21, 2018). 

Evidence that defendant grabbed merchan- 
dise from a store and left without paying for it, 
that a loss prevention employee approached 
defendant and brought him back to his office, 
that defendant was knocking over tables and 
yelling profanity and threatened to kill the 
employee, and that while in the employee’s 
office, defendant used a telephone cord to 
strangle the employee until he lost conscious- 
ness was sufficient to support defendant’s con- 
victions for attempted second-degree murder, 
aggravated assault, and theft. State v. Talley, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 658 
(Tenn. Crim. App. Aug. 24, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 679 
(Tenn. Nov. 16, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first degree 
murder and aggravated assault because it 
showed that he used a gun to shoot multiple 
shots towards the vehicle as the victim drove 
away and several of the shots hit the vehicle. 
State v. Battle, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 673 (Tenn. Crim. App. Aug. 31, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 99 (Tenn. Jan. 18, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions for aggravated assault for 
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two victims because one victim was shot in the 
leg and another victim testified she ducked and 
hid to avoid being shot. State v. Battle, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 673 
(Tenn. Crim. App. Aug. 31, 2018), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 99 (Tenn. 
Jan. 18, 2019). 

Evidence supported defendant’s multiple 
reckless aggravated assault convictions be- 
cause defendant acted recklessly as a witness 
testified that defendant was driving in the 
wrong direction on an interstate highway when 
defendant’s SUV hit the victims’ car head-on 
and crash reconstructionists testified that de- 
fendant’s SUV was driving in the wrong direc- 
tion and that the SUV’s crash data recording 
system reflected that the SUV accelerated just 
before impact. State v. Pena, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 761 (Tenn. Crim. App. 
Oct. 8, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault because 
the victim testified that defendant squirted 
lighter fluid on him and attempted to ignite it, 
and defendant admitted to a detective and a 
deputy chief that she had been the aggressor. 
State v. Dunavant, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 794 (Tenn. Crim. App. Oct. 
24, 2018). 

Conviction for aggravated assault by stran- 
gulation was supported by evidence defendant 
choked the victim by placing his thumbs on the 
front of her throat and applying pressure so she 
was not able to breathe, grabbed the victim in a 
headlock and caused her to lose consciousness, 
continued to choke the victim after she re- 
gained consciousness by pushing on her neck 
until she was able to kick him in the ribs, and 
the redness, bruising, and abrasions on the 
victim’s neck and shoulders seen in photos. 
State v. Brown, — S.W.3d —, 2018 Tenn. Crim. 


App. LEXIS 803 (Tenn. Crim. App. Oct. 30, 


2018). 

Evidence was sufficient to support defen- 
dant’s aggravated assault conviction; one em- 
ployee testified that she was standing next to a 
co-worker while defendant pointed his gun at 
him, and had he not complied with defendant’s 
demands for money, the employee would have 
intervened and complied, and although she 
admitted the gun was not directly pointed at 
her, she said she feared for her life and was 
scared to move. State v. Jenkins, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 856 (Tenn. Crim. 
App. Nov. 20, 2018). 

Doctor’s testimony that the victim’s subdural 
hematoma, or brain bleed, was life-threatening 
and that, if it grew, it had the potential to 
become even more dangerous, thus, requiring 
the victim to be place in the intensive care unit, 
was sufficient to establish serious bodily injury 
to sustain defendant’s conviction of aggravated 
assault. State v. Ingram, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 907 (Tenn. Crim. App. 
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Dec. 14, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 183 (Tenn. Apr. 12, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault because 
it showed that the victim, defendant’s ex-wife, 
had obtained an order of protection against 
defendant, the order was in effect on the date of 
the incident, defendant went to the home of the 
victim’s friend, he approached her car, and 
screamed and threatened to kill her while 
banging on the window. The victim stated that 
she believed defendant would kill or harm her. 
State v. Frazier, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 77 (Tenn. Crim. App. Feb. 5, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions for aggravated assault be- 
cause, although neither shooting victim di- 
rectly testified the victim was in fear during the 
shooting, the jury was entitled to infer the 
victims’ fear of imminent bodily injury as the 
victims were forced to hide behind vehicles as 
defendant began shooting at them, one victim 
testified to ducking and dodging bullets while 
attempting to shoot back at defendant, and, 
after the shooting ended, the victims called 911 
and followed defendant until police arrived. 
State v. Juarez, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 175 (Tenn. Crim. App. Mar. 18, 
2019). 

Sufficient evidence supported defendant’s 
convictions for attempted first degree murder, 
two counts of aggravated assault, reckless en- 
dangerment, and employment of a firearm dur- 
ing the commission of or attempt to commit a 
dangerous felony because the evidence showed 
defendant fired numerous shots at victims in 
the parking lot of a crowded shopping mall. 
State v. Chambers, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 241 (Tenn. Crim. App. Apr. 
15, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 330 (Tenn. July 19, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault because 
it showed that during the argument defendant 
produced a gun and said he knew “the code” 
and would “blow” the boyfriend’s “chest out.” 
State v. Myers, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 285 (Tenn. Crim. App. Apr. 30, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 314 (Tenn. July 17, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for reckless aggravated as- 
sault because a police officer found cartridge 
cases fired from the same unknown gun at the 
scene of a shooting in a club, the victim testified 
that defendant shot the victim, and defendant 
admitted to shooting defendant’s gun—which 
defendant threw away—multiple times in the 
club. A reasonable jury could have concluded 
that defendant recklessly caused bodily injury 
to the victim while using or displaying a deadly 
weapon. State v. Pettis, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
May 17, 2019). 
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Evidence was sufficient to convict defendant 
of two counts of aggravated assault with a 
deadly weapon on two law enforcement officers 
because defendant intentionally and knowingly 
used his vehicle as a deadly weapon, causing 
both officers to reasonably fear imminent bodily 
injury as defendant placed his vehicle into 
reverse and rammed into the officers’ vehicle 
with enough force to cause it to spin over 90 
degrees; and an automobile could be considered 
a deadly weapon. State v. Baker, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 341 (Tenn. Crim. 
App. June 7, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 484 (Tenn. Sept. 20, 2019). 

Evidence was sufficient to convict the first 
defendant of aggravated assault because the 
victim testified that the first defendant kicked 
him in the eye; and the victim and a witness 
testified that the first defendant held a gun on 
the victim. State v. Carter, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 496 (Tenn. Crim. App. 
Aug. 16, 2019). 

Evidence was sufficient to find the second 
defendant criminally responsible for aggra- 
vated assault as he hit and kicked the victim 
while the first defendant held a gun on the 
victim; and the victim sustained a collapsed 
lung and contusions from the beating. State v. 
Carter, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 496 (Tenn. Crim. App. Aug. 16, 2019). 

Evidence supported defendant’s conviction 
for aggravated assault, based upon a theory of 
criminal responsibility, because the evidence 
established that defendant was involved in 
planning the robbery of the victim in the vic- 
tim’s home, provided a BB gun and supplied a 
Sharpie for the purpose of painting the BB gun 
so that it would look like a real gun knowing 
that the BB gun was going to be used to rob the 
victim, provided the wrench which was used to 
repeatedly hit the victim during the robbery, 
and took a share of the stolen marijuana. State 
v. Odom, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. July 12, 2019). 

Evidence was sufficient to convict defendant 
of especially aggravated burglary and aggra- 
vated assault because defendant did not reside 
at the victim’s house and he entered without 
the victim’s effective consent as he did not have 
a key to the victim’s house, and he entered by 
throwing a cinder block through a window; and 
the victim suffered serious bodily injury as she 
had significant swelling and pain, a broken 
nose, a fractured jaw, multiple contusions, and 
permanent vision impairment. State v. Fykes, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 441 
(Tenn. Crim. App. July 22, 2019). 

There was sufficient evidence to support de- 
fendant’s convictions for aggravated robbery, 
attempted aggravated robbery, and aggravated 
assault including that defendant texted an ac- 
complice about a robbery, defendant dropped off 
the accomplices at the pawn shop where they 
robbed the store and customers, the accom- 
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plices ran to an abandoned house and changed 
clothes before defendant picked them up, and 
the offenders were all tracked using a GPS 
placed in one of the jewelry cases taken during 
the robbery. State v. Wise, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 581 (Tenn. Crim. App. 
Sept. 18, 2019). 

Evidence that the victim suffered a broken 
nose and fractured orbital bone and experi- 
enced pain at a 10 out of 10 level for two weeks 
was sufficient to support a finding that the 
victim suffered serious bodily injury as re- 
quired for defendant’s aggravated assault con- 
viction. State v. Baker, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 627 (Tenn. Crim. App. Oct. 4, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 97 (Tenn. Feb. 20, 2020). 

Defendant failed to establish that “display” 
as used in the statute was ambiguous, the rule 
of lenity did not apply, and the evidence was 
sufficient to support his aggravated assault 
convictions, as his obtaining control of the gun 
and placing his hand on the grip and trigger 
during the struggle was sufficient to show he 
displayed the weapon. State v. Sweeney, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 644 
(Tenn. Crim. App. Oct. 11, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 116 (Tenn. Feb. 
19, 2020). 

Evidence that defendant stood one to two feet 
away from the victims and pointed a gun at 
them and told them to get on the ground, and 
that one victim testified he was scared and 
though he could die was sufficient to support 
defendant’s conviction for aggravated assault 
against the scared victim. State v. Wilkins, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 31, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault because 
it showed that he violently used a mallet to 
strike the victims’ bedroom door while threat- 
ening their lives and the victims testified his 
conduct put them in fear and caused them to 
call 911. State v. Spencer, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 66 (Tenn. Crim. App. 
Feb. 5, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions for aggravated assault be- 
cause both victims expressed their fear for their 
lives based on defendant’s firing his gun into 
the vehicle in which both were passengers. 
State v. Stinnett, — S.W3d —, 2020 Tenn. 
Crim. App. LEXIS 89 (Tenn. Crim. App. Feb. 
12, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 389 (Tenn. June 5, 2020). 

Where several of the State’s witnesses saw 
defendant threaten the victim with a gun and 
defendant’s use of a gun was corroborated by 
the presence of gunshot residue on his hands, 
the evidence was sufficient to sustain defen- 
dant’s aggravated assault conviction. State v. 
Hurt, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 213 (Tenn. Crim. App. Apr. 1, 2020), 
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appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
385 (Tenn. Aug. 11, 2020). . 

Defendant’s contention that the evidence was 
insufficient to support his convictions for at- 
tempted second degree murder and other of- 
fenses because witnesses testified that the vic- 
tim was the primary aggressor failed because a 
reasonable juror could have found that defen- 
dant’s self-defense claim was not well-founded 
given the victim’s testimony that he had not 
drawn his gun when defendant opened fire and 
that defendant turned and walked toward the 
victim when the victim came outside, engaging 
further rather than continuing to walk away. 
State v. Cole, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 214 (Tenn. Crim. App. Apr. 1, 
2020). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted second degree 
murder, aggravated assault, and employing a 
firearm during the commission of a dangerous 
felony because the victim’s identification of 
defendant in a photographic lineup and at trial 
was sufficient to establish defendant’s identity 
as the perpetrator, and the jury could consider 
defendant’s accomplice’s testimony because it 
was sufficiently corroborated by the victim’s 
testimony. State v. Hill, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 310 (Tenn. Crim. App. 
Apr. 30, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 310 (Tenn. Aug. 11, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions because it showed that a 
co-defendant and defendant made a plan to “hit 
a lick” on Hispanic people, obtained a working 
magazine for the malfunctioning handgun, 
armed themselves, and asked another co-defen- 
dant to drive them around town to identify 
vulnerable targets. After choosing a house, the 
co-defendant and defendant walked back to the 
house, fired two shots into the air, and ordered 
the victims onto the ground, one of the men 
took a victim’s wallet, and when they were 
surprised by the victims inside the house open- 
ing the door, the co-defendant and defendant 
opened fire, striking the house and four people 
present. State v. Young, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 335 (Tenn. Crim. App. 
May 12, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 507 (Tenn. Sept. 21, 2020). 

There was sufficient evidence to support de- 
fendant’s convictions for two counts of aggra- 
vated assault, including evidence that defen- 
dant brandished a knife and walked toward the 
victim inside an apartment and continued to- 
ward the victim as the victim walked back- 
ward, reasonably fearing imminent bodily in- 
jury as a result of defendant’s conduct, and that 
defendant used a knife, a deadly weapon, to 
inflict bodily injury on the victim. State v. 
Parrish, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 346 (Tenn. Crim. App. May 15, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
545 (Tenn. Oct. 8, 2020). 
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Evidence was sufficient to support defen- 
dant’s convictions of aggravated assault and 
domestic assault, where the evidence showed 
that the victim and defendant were dating and 
had a sexual relationship, during a tussle de- 
fendant ended up on top of the victim with his 
hands around her neck, and after the incident a 
police officer saw scratches on the victim’s neck 
and other parts of the body. State v. Cartwright, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. June 2, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated and domestic 
assault; defendant used his vehicle to cause the 
victim to reasonably fear injury, defendant at- 
tempted to strike the victim’s car, causing her 
to drive off of the roadway to prevent a collision 
and potential injury, she expressed fear that 
something would happen to her and called the 
police during the incident, her testimony was 
alone sufficient, and she was a domestic abuse 
victim because she and defendant had been in a 
romantic relationship and shared a child. State 
v. Alexander, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 392 (Tenn. Crim. App. June 5, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 506 (Tenn. Oct. 9, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated assault be- 
cause the jury clearly chose to credit the vic- 
tim’s version of events, rejecting defendant’s 
testimony supporting self-defense; the victim 
testified specifically about the manner in which 
defendant and co-defendant began to follow 
him, about his attempts to get help through 
911, about the shooting, about his fleeing the 
scene, and about his abandoning his own 
weapon to seek. State v. Manning, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 615 (Tenn. Crim. 
App. Sept. 17, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of three counts of aggravated 
assault and one count of aggravated kidnap- 
ping because it showed that during an argu- 
ment defendant forced the victim into a chair, 
he blocked the victim from leaving the resi- 
dence and grabbed her by the neck, and when 
the victim tried to leave again defendant bran- 
dished a knife and told her she would only leave 
in a body bag. State v. Stevens, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 626 (Tenn. Crim. 
App. Sept. 21, 2020). 

Evidence was sufficient to convict defendant 
of aggravated assault and domestic assault 
because the victim suffered serious bodily in- 
jury after being hit and then kicked in the face 
multiple times by defendant; her left eye was 
swollen shut, and the left side of her face was 
heavily bruised; the victim testified that she 
still experienced facial pain from the assault, 
and her eye still did not completely open; de- 
fendant and the victim had been dating for 
approximately two years and had been living 
together; and defendant did not act in self- 
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defense as he was not in danger of death or 
serious bodily injury at the time he dragged the 
victim out of the truck and then kicked her in 
the face multiple times. State v. Porter, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 654 
(Tenn. Crim. App. Oct. 6, 2020). 

Evidence was sufficient to sustain defen- 
dant’s convictions for especially aggravated 
robbery and aggravated assault, as the record 
indicated defendant hit the victim in the back 
of the head three times with a hatchet and stole 
$13.00 and a bus pass from the victim’s pocket 
and the victim testified that as a result of the 
attack he lost consciousness, suffered a skull 
fracture, received nearly thirty stitches, re- 
mained scarred and disfigured, and continued 
to experience pain and dizziness. State v. Goff, 
—§.W.3d —, 2020 Tenn. Crim. App. LEXIS 768 
(Tenn. Crim. App. Nov. 30, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated assault and 
domestic assault because the victim testified 
that she was defendant’s girlfriend and they 
lived together, defendant held her down and 
put his hand on her throat, crushing her air- 
way, defendant put all of his weight on her and 
she could not breathe, defendant only let go 
when their dog bit him, an officer testified the 
victim had visible injuries to her face, and the 
victim identified photographs of the injuries 
defendant caused. State v. Green, — 8.W.3d —, 
2021 Tenn. Crim. App. LEXIS 120 (Tenn. Crim. 
App. Mar. 30, 2021). 


16. —Insufficient. 

Evidence was sufficient to support defen- 
dant’s aggravated assault conviction because a 
rational jury could have found that he know- 
ingly caused the victim to reasonably fear im- 
minent bodily injury by the manner in which he 
displayed a deadly weapon, the baseball bat, 
because he approached the victim in an aggres- 
sive manner, the victim feared he would be 
struck and jumped into a nearby car to avoid 
harm, and based on defendant’s threats earlier 
in the day it was reasonable for the victim to 
believe that defendant presented a real, imme- 
diate threat to his safety. State v. Fisher, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 453 
(Tenn. Crim. App. June 20, 2018), dismissed, 
Fisher v. Genovese, — F. Supp. 2d —, 2020 U.S. 
Dist. LEXIS 79795 (M.D. Tenn. May 6, 2020). 

Evidence supported defendant’s conviction 
for aggravated assault because defendant be- 
came upset with the victim at a party, when the 
victim approached defendant and asked for the 
return of the victim’s keys, defendant threat- 
ened the victim and lunged toward the victim, 
during the altercation defendant pulled out a 
knife and stabbed the victim, defendant chased 
the victim while still holding the knife, and 
defendant yelled that defendant was going to 
kill the victim. Furthermore, the jury rejected 
defendant’s claim of self-defense. State v. Wood, 
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— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Jan. 28, 2019). 

Evidence did not establish that the victim 
constructively possessed any of the property 
taken from an apartment because the evidence 
did not support a conclusion that the victim had 
any interest in or right to the items taken from 
the apartment, and the victim’s presence as a 
guest did not establish that the victim had a 
greater right to possess the items than defen- 
dant. Likewise, the lack of evidence regarding 
from where the items were taken precluded a 
conclusion that the items were taken from the 
victim’s immediate presence and control. Boat- 
wright v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 178 (Tenn. Crim. App. Mar. 10, 
2020). 


18. Sentencing. 

Trial court’s order of confinement was sup- 
ported by the record, as defendant had a prior 
history of criminal offenses and had previously 
failed to successfully complete parole, and the 
trial court properly exercised its discretion by 
ordering defendant to serve his sentence in the 
Department of Correction. State v. Smith, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 632 
(Tenn. Crim. App. Aug. 20, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 676 
(Tenn. Nov. 14, 2018). 

Defendant’s effective 13-year sentence for 
aggravated assault was proper; it was within 
the discretion of the trial court to enhance 
defendant’s sentences based on his failure to 
comply with the conditions of his previous re- 
lease on parole, and the trial court properly 
found that defendant had an extensive record 
of criminal activity, which alone supported the 
imposition of consecutive sentencing. State v. 
Smith, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 632 (Tenn. Crim. App. Aug. 20, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
676 (Tenn. Nov. 14, 2018). 

Defendant, having received no properly filed 
notice of the State’s intent to seek enhanced 
punishment, was entitled to relief, and his 
offender classification was modified from career 
offender to Range I, standard offender; en- 
hancement factors applied, considering his 
lengthy criminal record, plus he did not file any 
mitigating factors, and thus his six-year sen- 
tence for aggravated assault was proper. State 
v. Williams, 558 S.W.3d 633, 2018 Tenn. LEXIS 
637 (Tenn. Oct. 12, 2018). 

Inherent dangers of strangulation cannot 
form the basis of a finding that the circum- 
stances of the offense are particularly exagger- 
ated when the conviction offense is assault by 
strangulation; the legislature has seen fit to 
make aggravated assault by strangulation, 
even of one’s romantic partner, an offense eli- 
gible for judicial diversion, and thus the fact of 
the defendant’s having committed that offense 
cannot support a denial of judicial diversion. 
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The record did not support the denial in this 
case. State v. Hatfield, — S.W.3d —, 2019 Tenn.. 
Crim. App. LEXIS 4 (Tenn. Crim. App. Jan. 3, 
2019). 

Trial court did not err in effectively sentenc- 
ing defendant to 12 years for his aggravated 
assault and aggravated robbery convictions be- 
cause defendant was sentenced to a within- 
range sentence as defendant faced a sentence of 
eight to 12 years for the aggravated robbery, 
and three to six years for the aggravated as- 
sault; the trial court properly applied enhance- 
ment factors based on defendant’s prior offense 
of theft of property, his role as a leader in the 
commission of the crime, his failure to complete 
judicial diversion, and his status on judicial 
diversion at the time of the commission of the 
offense; and the trial court thoroughly and 
completely applied the statutory sentencing 
principles. State v. Godwin, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 6 (Tenn. Crim. App. 
Jan. 4, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 234 (Tenn. May 20, 2019). 

Defendant’s sentence was not an abuse of 
discretion because (1) defendant’s firearm of- 
fense sentence was statutorily set, (2) the ag- 
gravating factor for particularly great injury 
was properly applied to defendant’s aggravated 
assault sentence based on the victim’s written 
statement describing specific, objective ex- 
amples of the long-lasting and significant ef- 
fects defendant’s conduct had and continued to 
have on the victim, (3) the sentence was within 
the range defendant faced as a Range I of- 
fender, and (4) defendant did not state what 
mitigating factors defendant believed the court 
should have applied. State v. Blackmon, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 435 
(Tenn. Crim. App. July 17, 2019). 

Trial court did not abuse its discretion by 
imposing the maximum sentence for each con- 
viction of aggravated assault and aggravated 
kidnapping because it articulated on the record 
its reasons for imposing the sentences, it found 
that defendant’s prior convictions were signifi- 
cant and established a history to enhance his 
sentence because they were very violent at- 
tacks on the victim. The trial court found that 
defendant had previously failed to comply with 
the conditions of his probation for his prior 
California convictions. State v. Olivera, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 447 
(Tenn. Crim. App. July 26, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 580 
(Tenn. Dec. 5, 2019). 

Trial court ordered defendant to serve his 
10-year sentence for aggravated assault con- 
secutively to his outstanding federal sentence, 
finding that consecutive sentencing was man- 
datory pursuant to Tenn. R. Crim. P. 
32(c)(3)(A); however, defendant was on super- 
vised release for a federal felony conviction 
when he committed the instant offenses, and 
because federal supervised release was not 
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analogous to parole, Rule 32(c)(3)(A) did not 
apply. State v. Sweeney, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 644 (Tenn. Crim. App. 
Oct. 11, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 116 (Tenn. Feb. 19, 2020). 

Trial court did not err in ordering defendant 
to serve his 10-year sentence for aggravated 
assault consecutively to his outstanding federal 
sentence, as consecutive sentencing was war- 
ranted pursuant to Tenn. R. Crim. P. 
32(c)(2)(B), as good cause did not exist to run 
the sentences concurrently; defendant had an 
extensive criminal history that included convic- 
tions for violent offenses, had been on probation 
on multiple occasions, and had his probation 
revoked multiple times. State v. Sweeney, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 644 
(Tenn. Crim. App. Oct. 11, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 116 (Tenn. Feb. 
19, 2020). 

Trial court did not abuse its discretion by 
imposing the maximum sentence for aggra- 
vated assault within the defendant’s applicable 
range as a Range II multiple offender; the trial 
court considered and applied enhancement fac- 
tors, found no mitigating factors applied, and 
considered the applicable sentencing prin- 
ciples, and defendant’s claim that the trial 
court placed too much weight on the enhance- 
ment factors was not a ground for appeal. State 
v. Sweeney, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 644 (Tenn. Crim. App. Oct. 11, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
116 (Tenn. Feb. 19, 2020). 

Record amply supported the application of 
the statute to the Defendant’s sentences for 
voluntary manslaughter and aggravated as- 
sault convictions; the trial court noted that the 
25-year-old defendant had a criminal history of 
multiple violent offenses, mostly committed 
with firearms, and he committed the offenses in 
this case while on release into the community. 
State v. Wright, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 45 (Tenn. Crim. App. Jan. 29, 
2020). 

Trial court properly sentenced defendant to a 
within range sentence of eight years and six 
months for aggravated assault and 11 months, 
29 days for both reckless endangerment and 
domestic assault because, as a Range II of- 
fender multiple offender, defendant was subject 
to a sentencing range of six to 10 years for 
aggravated assault, and 11 months, 29 days for 
the Class A misdemeanors of reckless endan- 
germent and domestic assault; defendant had a 
history of criminal convictions in addition to 
those necessary to establish the range; and he 
was on release from a federal sentence when he 
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committed the offenses. State v. Porter, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 654 
(Tenn. Crim. App. Oct. 6, 2020). 

Trial court did not err in ordering that defen- 
dant’s entire sentence for aggravated assault 
be served in confinement and in denying full 
probation because the trial court needed to 
avoid depreciating the seriousness of the of- 
fense; the sentence of incarceration for the 
entire sentence and the denial of probation was 
compliant with the purposes and principles of 
sentencing; defendant violated probation twice 
in 2018, within a span of four months, and also 
committed a new offense which resulted in a 
conviction; and defendant lacked the potential 
for rehabilitation. State v. Kirby, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 759 (Tenn. Crim. 
App. Nov. 30, 2020). 

As to defendant’s conviction of aggravated 
assault, both the State and the trial court 
misstated the law; under T.C.A. § 40-35- 
501(k)(7), a person convicted of aggravated as- 
sault that results in death (not that involves 
the use of a deadly weapon) must serve 75 
percent (not 70 percent) of the sentence im- 
posed by the trial court. As the judgment did 
not reflect the verdict announced or the sen- 
tence imposed by the trial court, remand was 
required. State v. Burgess, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 88 (Tenn. Crim. App. 
Mar. 12, 2021). 

In a case in which defendant was convicted of 
11 counts of aggravated assault, the record 
supported the trial court’s application of en- 
hancement factors three and ten as there were 
multiple victims present at the scene other 
than those named in the charging instruments 
because the presentence report showed that a 
deputy was present while defendant fired shots 
and that unnamed S.W.A.T. officers responded 
to the ongoing incident. State v. Ledford, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 157 
(Tenn. Crim. App. Apr. 19, 2021). 


21. Merger. 

Trial court did not err by refusing to merge 
the conviction of attempted voluntary man- 
slaughter into the conviction of aggravated as- 
sault because, while the convictions arose from 
the same act or transaction, both of the offenses 
contained elements that the other did not, and 
there was no evidence that the legislature in- 
tended to prohibit multiple punishments in 
such circumstances. Accordingly, defendant’s 
dual convictions did not violate double jeop- 
ardy. State v. Golden, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 169 (Tenn. Crim. App. Mar. 
5, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 390 (Tenn. July 23, 2020). 
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39-13-103. Reckless endangerment. 


(a) A person commits an offense who recklessly engages in conduct that 
places or may place another person in imminent danger of death or serious 


bodily injury. 


(b)(1) Reckless endangerment is a Class A misdemeanor. 
(2) Reckless endangerment committed with a deadly weapon is a Class E 


felony. 


(3) Reckless endangerment by discharging a firearm or antique firearm 
into a habitation, as defined under § 39-14-401, is a Class C felony, unless 
the habitation was unoccupied at the time of the offense, in which event it is 


a Class D felony. 


(4) Reckless endangerment by discharging a firearm from within a motor 
vehicle, as defined by § 55-1-1038, is a Class C felony. 

(5) In addition to the penalty authorized by this subsection (b), the court 
shall assess a fine of fifty dollars ($50.00) to be collected as provided in 
§ 55-10-412(b) and distributed as provided in § 55-10-412(c). 


History. 

Acts 1989, ch. 591, § 1; 2011, ch. 409, § 1; 
2012, ch. 1048, § 2; 2013, ch. 154, §§ 538, 54; 
2019; ch..279.8 3; 202). ch. 5055.81. 


Amendments. 
The 2019 amendment inserted “or antique 
firearm” following “discharging a firearm” in 


(b)(3). 


The 2021 amendment added (b)(4); and re- 
designated former (b)(4) as (b)(5). 


Effective Dates. 
Acts 2019, ch. 279, § 5. May 2, 2019. 
Acts 2021, ch. 505, § 2. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


Elements. 
—Recklessness. 

Zone of Danger. 

Lesser Included Offense. 
Sufficiency of Evidence. 
0. Sentencing. 
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1. Elements. 


2. —Recklessness. 

Crime of attempted reckless endangerment 
did not exist, and therefore defendant’s convic- 
tion was vacated, because in order to find 
defendant guilty, defendant would have had to 
have the intent to act recklessly. State v. Pat- 
terson, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. June 15, 2020). 


7. Zone of Danger. 

Because the record was devoid of evidence 
that anyone was in the vicinity when defendant 
allegedly discharged his gun, he could not have 
violated T.C.A. § 39-13-103. United States v. 
Mukes, 980 F.3d 526, 2020 FED App. 360P, 
2020 FED App. 0360P (6th Cir.), 2020 U.S. App. 
LEXIS 36085 (6th Cir. Nov. 17, 2020). 


8. Lesser Included Offense. 

Defendant did not show it was plain error not 
to instruct a jury on the lesser included offense 
of misdemeanor reckless endangerment be- 
cause the jury was instructed on the lesser 
included offenses of attempted second degree 
murder and attempted voluntary manslaugh- 
ter but chose to convict defendant of attempted 
first degree murder, so defendant did not show 
a reasonable probability that a reasonable jury 
would have convicted defendant of misde- 
meanor reckless endangerment instead of at- 
tempted first degree murder. State v. Cham- 
bers, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 241 (Tenn. Crim. App. Apr. 15, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
330 (Tenn. July 19, 2019). 


9. Sufficiency of Evidence. 

Evidence was sufficient to convict defendant 
of reckless endangerment because the proof 
established that defendant twice struck a res- 
taurant building with his 5,746 pound vehicle, 
causing the patrons who were seated mere feet 
away to scream and the glass separating the 
vehicle from the patrons to rattle; and defen- 
dant then recklessly drove through the restau- 
rant parking lot, nearly striking an individual 
in the process. State v. Hamm, — S.W.3d —, 
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2018 Tenn. Crim. App. LEXIS 561 (Tenn. Crim. 
App. July 26, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of reckless endangerment 
with a deadly weapon; the accomplice witness 
testimony was sufficiently corroborated, plus 
the evidence established that while driving 
past a bar, defendant handed a loaded firearm 
to the accomplice, who was so intoxicated he 
had been kicked out of the same bar minutes 
earlier, and signaled for him to shoot, and at 
the time, the bar was full of patrons, such that 
defendant acted recklessly. State v. Katz, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 742 
(Tenn. Crim. App. Oct. 1, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 49 (Tenn. Jan. 
16, 2019). 

Sufficient evidence supported defendant’s 
convictions for attempted first degree murder, 
two counts of aggravated assault, reckless en- 
dangerment, and employment of a firearm dur- 
ing the commission of or attempt to commit a 
dangerous felony because the evidence showed 
defendant fired numerous shots at victims in 
the parking lot of a crowded shopping mall. 
State v. Chambers, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 241 (Tenn. Crim. App. Apr. 
15, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 330 (Tenn. July 19, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of reckless endangerment be- 
cause it showed that he fired two shots from a 
handgun at the boyfriend, who was standing 
behind and near the ex-wife, which placed her 
in imminent danger of death or serious bodily 
injury. In so doing, defendant consciously dis- 
regarded a substantial and unjustifiable risk 
that the ex-wife would be injured or killed by a 
stray bullet. State v. Myers, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 285 (Tenn. Crim. App. 
Apr. 30, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 314 (Tenn. July 17, 2019). 

Evidence was sufficient to support defen- 
dant’s reckless endangerment convictions be- 
cause a police officer found cartridge cases fired 
from the same unknown gun at the scene of a 
shooting in a club, defendant admitted to shoot- 
ing defendant’s gun—which defendant threw 
away—amultiple times in the club, and the vic- 
tims were shot in the club. A reasonable jury 
could have concluded that defendant recklessly 
engaged in conduct that placed the victims in 
imminent danger of death or serious bodily 
injury while using or displaying a deadly 
weapon. State v. Pettis, — S.W3d —, 2019 
Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
May 17, 2019). 

All three defendants were involved in the 
events that led up to and included the victim’s 
murder, and there was sufficient evidence from 
which the jury could have found that an accom- 
plice’s testimony was corroborated and to sus- 
tain the convictions for each defendant for first 
degree murder, conspiracy, attempt, employing 
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a firearm during the commission of a dangerous 
felony, and reckless endangerment; they all met 
to discuss killing someone in retaliation for the 
murder of one defendant’s sister earlier that 
day, and witnesses identified them. State v. 
Clayton, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 458 (Tenn. Crim. App. July 31, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
556 (Tenn. Dec. 10, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of reckless endangerment be- 
cause it showed that two troopers each in- 
spected defendant’s truck’s brake box and 
break-away device, and each deemed the trail- 
er’s brakes to be in operable, but despite being 
so advised defendant drove the trailer on a 
highway at interstate speeds without the re- 
quired brakes while other motorists were also 
on the road. State v. Miller, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 58 (Tenn. Crim. App. 
Feb. 3, 2020). 

evidence was sufficient to support defen- 
dant’s convictions for reckless endangerment 
because it showed that defendant fired his gun 
into the vehicle toward his wife who was hold- 
ing one baby and was sitting next to the other 
baby. State v. Stinnett, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 89 (Tenn. Crim. App. Feb. 
12, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 389 (Tenn. June 5, 2020). 

Defendant’s contention that the evidence was 
insufficient to support his convictions for at- 
tempted second degree murder and other of- 
fenses because witnesses testified that the vic- 
tim was the primary aggressor failed because a 
reasonable juror could have found that defen- 
dant’s self-defense claim was not well-founded 
given the victim’s testimony that he had not 
drawn his gun when defendant opened fire and 
that defendant turned and walked toward the 
victim when the victim came outside, engaging 
further rather than continuing to walk away. 
State v. Cole, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 214 (Tenn. Crim. App. Apr. 1, 
2020). 

Evidence was sufficient to convict defendant 
of misdemeanor reckless endangerment as he 
showed a complete disregard for the victim’s 
well-being because she testified that she lost 
consciousness after being assaulted by defen- 
dant; he left her lying injured in the middle of 
the highway in the dark with impaired vision 
and no shoes or cell phone; there were no street 
lights for 2.4 miles; and she walked 3.8 miles 
barefooted to a restaurant to get help. State v. 
Porter, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 654 (Tenn. Crim. App. Oct. 6, 2020). 


10. Sentencing. 

Trial court properly sentenced defendant to a 
within range sentence of eight years and six 
months for aggravated assault and 11 months, 
29 days for both reckless endangerment and 
domestic assault because, as a Range II of- 
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fender multiple offender, defendant was subject 
to a sentencing range of six to 10 years for 
aggravated assault, and 11 months, 29 days for 
the Class A misdemeanors of reckless endan- 
germent and domestic assault; defendant had a 
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those necessary to establish the range; and he 

was on release from a federal sentence when he 
committed the offenses. State v. Porter, — 

S.W.3d —, 2020 Tenn. Crim. App. LEXIS 654 

(Tenn. Crim. App. Oct. 6, 2020). 


history of criminal convictions in addition to 


39-13-105. Other offenses — Physical injury to victim. 


In addition to the enumerated offenses, crimes against the person shall be 
any violent offense that results or could have resulted in physical injury to the 
victim, including, but not limited to, rape, sexual battery, kidnapping, aggra- 
vated burglary, and especially aggravated burglary. 


History. gravated burglary” for “and kidnapping” at the 
Acts 1998, ch. 524, § 3; 2021, ch. 545, § 1. end of the paragraph. 
Amendments. Effective Dates. 


The 2021 amendment substituted “kidnap- 


Acts 2021, ch. 545, § 19. July 1, 2021. 
ping, aggravated burglary, and especially ag- 


39-13-106. Vehicular assault. 


(a) A person commits vehicular assault who, as the proximate result of the 
person’s intoxication as set forth in § 55-10-401 or § 69-9-219(a), recklessly 
causes serious bodily injury to another person by the operation of a motor 
vehicle or vessel subject to registration. For the purposes of this section, 
“intoxication” includes alcohol intoxication as defined by § 55-10-411(a), drug 
intoxication, or both. 

(b)(1) Vehicular assault is a Class D felony. 

(2) Any sentence imposed for a first violation of this section shall include 
a mandatory minimum sentence of forty-eight (48) consecutive hours of 
incarceration. The person shall not be eligible for release from confinement 
on probation pursuant to § 40-35-3038 until the person has served the entire 
forty-eight-hour minimum mandatory sentence. 

(3) If at the time of sentencing for a violation of this section, the person 
has one (1) prior conviction for an alcohol-related offense, any sentence 
imposed by the judge shall include a mandatory minimum sentence of 
forty-five (45) consecutive days of incarceration. The person shall not be 
eligible for release from confinement on probation pursuant to § 40-35-303 
until the person has served the entire forty-five-day minimum mandatory 
sentence. 

(4) If at the time of sentencing for a violation of this section, the person 
has any combination of two (2) prior convictions for an alcohol-related 
offense, any sentence imposed by the judge shall include a mandatory 
minimum sentence of one hundred twenty (120) consecutive days of incar- 
ceration. The person shall not be eligible for release from confinement on 
probation pursuant to § 40-35-303 until the person has served the entire one 
hundred twenty-day mandatory minimum sentence. 

(5) If at the time of sentencing for a violation of this section, the person 
has any combination of three (3) or more prior convictions for an alcohol- 
related offense, any sentence imposed by the judge shall include a manda- 
tory minimum sentence of one hundred fifty (150) consecutive days of 
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incarceration. The person shall not be eligible for release from confinement 
on probation pursuant to § 40-35-303 until the person has served the entire 
one hundred fifty-day mandatory minimum sentence. 

(6) As used in this subsection (b), “alcohol-related offense” means a 
conviction for a violation of § 55-10-401, § 69-9-219(a), this section, § 39- 
13-213(a)(2), or § 39-13-218. 

(7) For purposes of sentencing under this subsection (b), a prior conviction 
for an alcohol-related offense may be used to enhance the mandatory 
minimum sentence regardless of whether it occurred before or after July 1, 
2015, as long as the violation of this section occurs on or after July 1, 2015. 
(c) Upon the conviction of a person for the first offense of vehicular assault, 

the court shall prohibit the convicted person from driving a vehicle or 
operating a vessel subject to registration in this state for a period of one (1) 
year. For the second such conviction, the court shall prohibit the convicted 
person from driving a vehicle or operating a vessel subject to registration in 
this state for a period of two (2) years. For the third such conviction, the court 
shall prohibit the convicted person from driving a vehicle or operating a vessel 
subject to registration in this state for a period of three (3) years. For fourth 
and subsequent convictions, the court shall prohibit the person from driving a 
vehicle or operating a vessel subject to registration in this state for a period of 
five (5) years. 


History. language of (a), added “or § 69-9-219(a)” and 

Acts 1989, ch. 591, § 1; 1990, ch. 1030,§ 14; added “or vessel subject to registration”; added 
1999, ch. 368, § 1; 2013, ch. 154,§ 49;2015,ch. “g 69-9-219(a)” in (b)(6); and added “or operat- 
125, § 2; 2021, ch. 434, § 3. ing a vessel subject to registration” following 


Compiler’s Notes. “vehicle” throughout (c). 


Acts 2021, ch. 434, § 8 provided that the act, perfective Dates. 
which amended this section, applies to instant Acts 2021. ch. 434. 8 8. July 1. 2021 
violations committed on or after July 1, 2021. ies ae nee 


Amendments. 
The 2021 amendment, in the introductory 


NOTES TO DECISIONS 


5. Sentencing. defendant was not eligible for a sentence of full 
Trial court did not abuse its discretion in probation due to the statutorily imposed mini- 
sentencing defendant to the Department of mum jail terms. State v. Key, —S.W.3d —, 2019 


Corrections for eight years following his guilty Tenn. Crim. App. LEXIS 802 (Tenn. Crim. App. 
pleas of vehicular homicide, a Class B felony, Dec. 27, 2019). 
and vehicular assault, a Class D felony, because 


39-13-110. Female genital mutilation. 


(a) As used in this section: 

(1) “Facilitate” means raising, soliciting, collecting, or providing material 
support or resources with intent that such will be used, in whole or in part, 
to plan, prepare, carry out, or aid in any act of female genital mutilation or 
hindering the prosecution of an act of female genital mutilation or the 
concealment of an act of female genital mutilation; 

(2) “Female genital mutilation,” “mutilate,” or “mutilation” means: 
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(A) The excision, infibulation or circumcision, in whole or in part, of the 
labia majora, labia minora, or clitoris of another; 

(B) The narrowing of the vaginal opening through the creation of a 
covering seal formed by cutting and repositioning the inner or outer labia, 
with or without the removal of the clitoris; or 

(C) Any harmful procedure to the genitalia, including pricking, pierc- 
ing, incising, scraping, or cauterizing; provided, however, that body 
piercing, pursuant to title 62, chapter 38, part 3, when performed on a 
consenting adult, is not female genital mutilation; 

(3) “Hindering the prosecution of female genital mutilation” includes, but 
is not limited to, the following: | 

(A) Harboring or concealing a person who is known or believed by the 
facilitator to be planning to commit an act of female genital mutilation; 

(B) Warning a person who is known or believed by the facilitator to be 
planning to commit an act of female genital mutilation of impending 
discovery or apprehension; or 

(C) Suppressing any physical evidence that might aid in the discovery 
or apprehension of a person who is known or believed by the facilitator to 
be planning to commit an act of female genital mutilation; and 
(4) “Material support or resources” means currency or other financial 

securities, financial services, instruments of value, lodging, training, false 

documentation or identification, medical equipment, computer equipment, 
software, facilities, personnel, transportation, and other physical assets. 

(b) It is an offense for a person to: 

(1) Knowingly mutilate a female; 

(2) Knowingly facilitate the mutilation of a female; or 

(3) Knowingly transport or facilitate the transportation of a female for the 
purpose of mutilation. 

(c) A violation of subsection (b) is a Class D felony. 

(d) It shall not be a defense to prosecution for a violation of subsection (b) 
that a female genital mutilation procedure is: 

(1) Required as a matter of belief, custom, or ritual; 

(2) Consented to by the minor on whom the procedure is performed; or 

(3) Consented to by the parent or legal guardian of the minor on whom the 
procedure is performed. 

(e) A procedure is not a violation of subsection (b) if the procedure is: 

(1) Necessary to the physical health of the person on whom the procedure 
is performed; 

(2) Performed on a person who is in labor or who has just given birth for 
medical purposes connected with that labor or birth; or 

(3) Cosmetic rejuvenation and reconstruction in accordance with the 
standards of the American college of obstetrics and gynecology. 

(f) Any physician, physician in training, certified nurse or midwife, or any 
other medical professional who performs, participates in, or facilitates a 
female genital mutilation procedure that does not fall under an exception 
listed in subsection (e) shall, in addition to the criminal penalties under this 
section, be subject to disciplinary action by the appropriate licensing board. 

(g) Nothing in this section prohibits prosecution under any other law. 
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(h) All property, including money, used in the course of, intended for use in 
the course of, derived from, or realized through, conduct in violation of 
subsection (b) is subject to civil forfeiture in accordance with §§ 39-11-701 — 
39-11-717. 

(i)(1) A victim of female genital mutilation may bring an action under this 

subsection (i) against a person or an entity who: 

(A) Knowingly mutilated or attempted to mutilate the victim; 

(B) Knowingly facilitated the victim’s mutilation; or 

(C) Knowingly transported or facilitated the victim’s transportation 
outside of this state for the purpose of mutilation. 

(2) In an action under this subsection (i), the court may award all of the 
following: 

(A) Damages, including, but not limited to, damages or loss due to pain, 
suffering, inconvenience, physical impairment, physical disfigurement, 
loss of society and companionship, and loss of consortium; 

(B) Two (2) times the amount of damages sustained; and 

(C) Reasonable attorney’s fees and costs. 

(3) If the victim is a minor whose legal guardian is alleged to have 
committed or facilitated the female genital mutilation, then a court may 
appoint a guardian ad litem to represent the minor. 

(j) Any person or entity who knowingly commits an act of female genital 
mutilation, knowingly facilitates an act of female genital mutilation, or 
intentionally coerces, induces, or solicits a person who commits an act of 
female genital mutilation, shall be liable jointly and severally for all damages, 
attorney’s fees, and costs awarded under subsection (1). 

(k)\(1) Notwithstanding § 28-3-104, a victim of female genital mutilation 

may commence an action under this section to recover damages sustained 

because of the female genital mutilation at any time prior to five (5) years 
after the commission of the act of female genital mutilation or, if the victim 

was a child at the time of the act, before the victim reaches twenty-one (21) 

years of age, whichever occurs later. 

(2) If a criminal prosecution under this section proceeds against any 
person who committed the act of female genital mutilation, facilitated the 
actions of the person who committed the act of female genital mutilation, or 
coerced, induced, or solicited the person who committed the act of female 
genital mutilation, the running of the period shall be suspended during the 
pendency of such prosecution. 

(1) A final judgment or decree rendered in favor of the state in any criminal 
proceeding under this section shall preclude the defendant from denying the 
essential facts established in that proceeding in any subsequent civil action 
pursuant to chapter 268 of the Public Acts of 2019. 


History. 
Acts 1996, ch. 857, § 2; 2019, ch. 268, § 1. 


Amendments. 

The 2019 amendment rewrote the section 
which read: “(a) Except as otherwise permitted 
in subsection (b), whoever knowingly circum- 
cises, excises or infibulates, in whole or in part, 


the labia majora, labia minora or clitoris of 
another commits a Class D felony. Consent to 
the procedure by a minor on whom it is per- 
formed or by the minor’s parent is not a defense 
to a violation of this section. 

“(b) A surgical procedure is not a violation of 
subsection (a), if the procedure is: 

“(1) Necessary to the health of the person on 
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whom it is performed and is performed by a 
licensed physician or physician-in-training un- 
der supervision of a licensed physician; or 

“(2) Performed on a person who is in labor or 
who has just given birth and is performed for 
medical purposes connected with that labor or 


39-13-111. Domestic assault. 


Law Reviews. 
Invisible Bars: Adapting the Crime of False 
Imprisonment to Better Address Coercive Con- 
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birth by a licensed physician or a physician-in- 
training under the supervision of a licensed 
physician.” 


Effective Dates. 
Acts 2019, ch. 268, § 5. July 1, 2019. 


trol and Domestic Violence in Tennessee, 71 
Vand. L. Rev. 681 (2018). 


NOTES TO DECISIONS 


ANALYSIS 


pa Sufficiency of Evidence. 
4. Sentencing. 


2. Sufficiency of Evidence. 

Evidence was sufficient to convict defendant 
of domestic assault of the victim, his wife, 
because he grabbed the victim by the hair, spat 
in her face, forced her to the ground, straddled 
her, and slapped her in the face and tried to hit 
her; the victim recalled having bruises on her 
arms, shoulder, and legs, as well as a cut on her 
hand; and the victim’s testimony was sufficient 
to establish the elements of the offense without 
the need for any photographic evidence. State v. 
Keast, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 255 (Tenn. Crim. App. Apr. 18, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
444 (Tenn. Aug. 238, 2019). 

Evidence adduced at trial was sufficient to 
sustain defendant’s conviction for domestic as- 
sault, as it establish that defendant intention- 
ally struck his mother numerous times on the 
arm and chest and choked her. State v. Steele, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 235 
(Tenn. Crim. App. Apr. 13, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 459 (Tenn. July 
17, 2020). 

Evidence of domestic assault was insufficient 
because the State of Tennessee failed to estab- 
lish that defendant’s spouse reasonably feared 
imminent bodily injury. Although defendant’s 
spouse testified that the spouse was in the 
spouse’s car speaking to defendant on the 
phone when defendant threatened kill the 
spouse by putting a bomb in the car if the 
spouse did not drop the charges against defen- 
dant, the spouse did not testify that the spouse 
feared imminent bodily injury, did not call the 
police and drove the car several hours later. 
State v. Jackson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 353 (Tenn. Crim. App. May 
14, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 454 (Tenn. Aug. 5, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated assault and 
domestic assault, where the evidence showed 


that the victim and defendant were dating and 
had a sexual relationship, during a tussle de- 
fendant ended up on top of the victim with his 
hands around her neck, and after the incident a 
police officer saw scratches on the victim’s neck 
and other parts of the body. State v. Cartwright, 
—§.W.3d —, 2020 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. June 2, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated and domestic 
assault; defendant used his vehicle to cause the 
victim to reasonably fear injury, defendant at- 
tempted to strike the victim’s car, causing her 
to drive off of the roadway to prevent a collision 
and potential injury, she expressed fear that 
something would happen to her and called the 
police during the incident, her testimony was 
alone sufficient, and she was a domestic abuse 
victim because she and defendant had been in a 
romantic relationship and shared a child. State 
v. Alexander, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 392 (Tenn. Crim. App. June 5, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 506 (Tenn. Oct. 9, 2020). 

Evidence was sufficient to convict defendant 
of aggravated assault and domestic assault 
because the victim suffered serious bodily in- 
jury after being hit and then kicked in the face 
multiple times by defendant; her left eye was 
swollen shut, and the left side of her face was 
heavily bruised; the victim testified that she 
still experienced facial pain from the assault, 
and her eye still did not completely open; de- 
fendant and the victim had been dating for 
approximately two years and had been living 
together; and defendant did not act in self- 
defense as he was not in danger of death or 
serious bodily injury at the time he dragged the 
victim out of the truck and then kicked her in 
the face multiple times. State v. Porter, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 654 
(Tenn. Crim. App. Oct. 6, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated assault and 
domestic assault because the victim testified 
that she was defendant’s girlfriend and they 
lived together, defendant held her down and 
put his hand on her throat, crushing her air- 
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way, defendant put all of his weight on her and 
she could not breathe, defendant only let go 
when their dog bit him, an officer testified the 
victim had visible injuries to her face, and the 
victim identified photographs of the injuries 
defendant caused. State v. Green, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 120 (Tenn. Crim. 
App. Mar. 30, 2021). 


4, Sentencing. 

Trial court properly sentenced defendant to a 
within range sentence of eight years and six 
months for aggravated assault and 11 months, 
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29 days for both reckless endangerment and 
domestic assault because, as a Range II of- 
fender multiple offender, defendant was subject 
to a sentencing range of six to 10 years for 
aggravated assault, and 11 months, 29 days for 
the Class A misdemeanors of reckless endan- 
germent and domestic assault; defendant had a 
history of criminal convictions in addition to 
those necessary to establish the range; and he 
was on release from a federal sentence when he 
committed the offenses. State v. Porter, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 654 
(Tenn. Crim. App. Oct. 6, 2020). 


39-13-113. Violation of an order of protection or restraining order — 
Violation of no contact order. 


(a) It is an offense to knowingly violate: 

(1) An order of protection issued pursuant to title 36, chapter 3, part 6; or 
(2) A restraining order issued to a victim as defined in § 36-3-601. 

(b) A person violating this section may be arrested with or without a 
warrant as provided in § 36-3-611, and the arrest shall be conducted in 
accordance with the requirements of § 36-3-619. 

(c) Aperson whois arrested for a violation of this section shall be considered 
within the provisions of § 40-11-150(a) and subject to the twelve-hour holding 
period authorized by § 40-11-150(h). 

(d) After a person has been arrested for a violation of this section, the 
arresting officer shall inform the victim that the person has been arrested and 
that the person may be eligible to post bond for the offense and be released 
until the date of trial for the offense. 

(e) Neither an arrest nor the issuance of a warrant or capias for a violation 
of this section in any way affects the validity or enforceability of any order of 
protection, restraining order, or no contact order. 

(f) In order to constitute a violation of subsection (a): 

(1) The person must have received notice of the request for an order of 
protection or restraining order; 

(2) The person must have had an opportunity to appear and be heard in 
connection with the order of protection or restraining order; and 

(3) The court made specific findings of fact in the order of protection or 
restraining order that the person committed domestic abuse, sexual assault, 
or stalking as defined in § 36-3-601 or was convicted of a felony offense 
under chapter 13, part 1, 2, 3, or 5 of this title. 

(g) A violation of subsection (a) is a Class A misdemeanor. Notwithstanding 
§ 40-35-111(e)(1), a violation of subsection (a) is punishable by a fine of not less 
than one hundred dollars ($100) nor more than two thousand five hundred 
dollars ($2,500), and any sentence of incarceration imposed shall be served 
consecutively to the sentence for any other offense that is based in whole or in 
part on the same factual allegations. However, the sentencing judge or 
magistrate may specifically order the sentences for the offenses arising out of 
the same facts to be served concurrently. 

(h)(1) It is an offense and a violation of an order of protection for a person to 

knowingly possess a firearm while an order of protection that fully complies 
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with 18 U.S.C. § 922(g)(8) is entered against that person and in effect, or 
any successive order of protection containing the language of § 36-3-606(f): 
and that fully complies with 18 U.S.C. § 922(¢)(8) is entered against that 
person and in effect. 

(2) For purposes of this subsection (h), the determination of whether a 
person possesses firearms shall be based upon the factors set out in 
§ 36-3-625(f) if the firearms constitute the business inventory or are subject 
to the National Firearms Act, (26 U.S.C. § 5801 et seq.). 

(3) A violation of this subsection (h) is a Class A misdemeanor and each 
violation constitutes a separate offense. 

(4) If a violation of subsection (h) also constitutes a violation of § 36-3- 

625(h) or § 39-17-1307(f), the respondent my be charged and convicted 
under any or all such sections. 
(i)(1) It is an offense to knowingly violate a no contact order, issued prior to 
a defendant’s release on bond, following the defendant’s arrest for any 
criminal offense defined in this chapter, in which the alleged victim of the 
offense is a domestic abuse victim as defined in § 386-3-601. 

(2) A violation of subdivision (i)(1) is a Class A misdemeanor. A sentence 
imposed must be served consecutively to the sentence for the offense for 
which the defendant was originally arrested, unless the sentencing judge or 
magistrate specifically orders the sentences for the offenses to be served 


concurrently. 


History. 
Acts 2006, ch. 920, § 1; 2008, ch. 902, § 1; 


2009, ch. 455, § 5; 2019, ch. 393, §§ 2-5; 2019, 


ch. 422, § 1; 2021, ch. 60, § 5. 


Compiler’s Notes. 

Acts 2019, ch. 393, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “Leigh Ann Act.” 

Acts 2019, ch. 393, § 6 provided that the act, 
which amended this section, shall apply to 
violations occurring on or after July 1, 2019. 


Amendments. 

The 2019 amendment by ch. 393, in (e), 
substituted “section in any way affects the 
validity or enforceability” for “section shall in 
any way affect the validity or enforceability” 
and added “, or no contact order’; in (f), substi- 
tuted “a violation of subsection (a)” for “a vio- 
lation of this section”; in (g), substituted “A 


violation of subsection (a)” for “A violation of 
this section”; and added (i). 

The 2019 amendment by ch. 422 rewrote 
former (g) which read: “A violation of this 
section is a Class A misdemeanor, and any 
sentence imposed shall be served consecutively 
to the sentence for any other offense that is 
based in whole or in part on the same factual 
allegations, unless the sentencing judge or 
magistrate specifically orders the sentences for 
the offenses arising out of the same facts to be 
served concurrently.” 

The 2021 amendment added “or was con- 
victed of a felony offense under chapter 13, part 
1, 2, 3, or 5 of this title” at the end of (f)(8). 


Effective Dates. 
Acts 2019, ch. 393, § 6. July 1, 2019. 
Acts 2019, ch. 422, § 2. July 1, 2019. 
Acts 2021, ch. 60, § 6. July 1, 2021. 


NOTES TO DECISIONS 


1. Sufficiency of Evidence. 

Evidence supported defendant’s conviction 
for violating an order of protection because 
defendant was ordered at a hearing defendant 
did not attend following a continuance to stay 
away from defendant’s child, the court made 
specific findings about abuse at the hearing and 
issued an order of protection instructing defen- 
dant to have no contact and to stay away from 


the parties’ child, the order was mailed to 
defendant but returned as undeliverable, and 
defendant violated the order by going to the 
child’s school to see the child. State v. Richard- 
son, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
448 (Tenn. Crim. App. June 26, 2020), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 582 
(Tenn. Oct. 7, 2020). 
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39-13-115. Aggravated vehicular assault. 


(a) As used in this section, “prior conviction” means an offense for which the 
person was convicted prior to the aggravated vehicular assault charge. This 
definition includes prior convictions from this state or any other state, district, 
or territory of the United States within the last twenty (20) years. 

(b) A person commits aggravated vehicular assault who: 

(1)(A) Commits vehicular assault, as defined in § 39-13-106; and 
(B)G) Has two (2) or more prior convictions for driving under the 
influence of an intoxicant, as defined in § 55-10-401, or boating under 
the influence, as defined in § 69-9-217(a); or 
(ii) Has one (1) or more prior convictions for: 


(a) Vehicular assault; 


(b) Vehicular homicide, as defined in § 39-13-213(a)(2); or 

(c) Aggravated vehicular homicide, as defined in § 39-13-218; or 
(2)(A) Had an alcohol concentration in the person’s blood or breath of 
twenty-hundredths of one percent (0.20%) or more at the time of the 


offense; and 


(B) Has one (1) prior conviction for driving under the influence of an 
intoxicant, as defined in § 55-10-401, or boating under the influence, as 


defined in § 69-9-217(a). 


(c) The indictment, in a separate count, shall specify, charge, and give notice 
of the required prior conviction or convictions. If the person is convicted of 
vehicular assault under § 39-13-106, the trier-of-fact shall separately consider 
whether the person has the required aggravating factors necessary to commit 
ageravated vehicular assault. 

(d) For the purpose of determining if a person has sufficient aggravating 
factors to qualify for aggravated vehicular assault, applicable prior convictions 
occurring prior to July 1, 2015, may be used; provided, that the conduct 
constituting aggravated vehicular assault occurs on or after July 1, 2015. 

(e) A violation of this section is a Class C felony, and there shall additionally 
be imposed a fine of not less than five thousand dollars ($5,000) nor more than 
fifteen thousand dollars ($15,000). 

(f) Upon conviction for aggravated vehicular assault, the court shall prohibit 
the convicted person from driving a vehicle or operating a vessel subject to 
registration in this state pursuant to § 39-13-106(c). 


History. | 
Acts 2015, ch. 477, § 1; 2019, ch. 486, §§ 1, 2; 
2021, ch. 434, §§ 4, 5. 


Compiler’s Notes. 

Acts 2021, ch. 434, § 8 provided that the act, 
which amended this section, applies to instant 
violations committed on or after July 1, 2021. 


Amendments. 

The 2019 amendment, in (b)(1)(B)(i), substi- 
tuted “for driving” for “for: (a) Driving”, and 
deleted former (6), which read: “A violation of 
the habitual motor vehicle offender law, as 
defined in § 55-10-6038; or”; and in (b)(2)(B), 


substituted “for driving” for “for: (i) Driving”, 
and deleted former (ii), which read: “A violation 
of the habitual motor vehicle offender law, as 
defined in § 55-10-603.” 

The 2021 amendment inserted “, or boating 
under the influence, as defined in § 69-9- 
217(a)” following “§ 55-10-401” wherever it ap- 
pears in (b); and inserted “or operating a vessel 
subject to registration” following “vehicle” near 
the end of (f). 


Effective Dates. 
Acts 2019, ch. 486, § 15. July 1, 2019. 
Acts 2021, ch. 434, § 8. July 1, 2021. 
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NOTES TO DECISIONS 


ANALYSIS 


1. License Revocation. 
2: Sentence Upheld. 


1. License Revocation. 

In a case in which the trial court imposed on 
defendant a lifetime ban from driving, the case 
was remanded for entry of a corrected judg- 
ment of defendant’s aggravated vehicular ho- 
micide conviction to reflect that defendant’s 
license was to be revoked for a period that 
would extend for the term of defendant’s sen- 
tence pursuant to the license revocation stat- 
ute. State v. Solomon, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 788 (Tenn. Crim. App. Oct. 


of an accident case, defendant’s effective sen- 
tence of 33 years was appropriate because the 
trial court considered the risk and needs as- 
sessment in determining defendant’s sentence, 
but did not err in declining to give it any weight 
as the assessment’s conclusion that defendant 
had a low risk of reoffending was inconsistent 
with the evidence of his four driving under the 
influence convictions and other drug- and alco- 
hol-related convictions, his multiple failed at- 
tempts at rehabilitation, his continued use of 
drugs, and the fact that he ran over two people 
in broad daylight while so intoxicated that he 
was unable to stay awake. State v. Solomon, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 788 


23, 2018). (Tenn. Crim. App. Oct. 23, 2018). 


2. Sentence Upheld. 
In an aggravated vehicular homicide, aggra- 
vated vehicular assault, and leaving the scene 


39-13-116. Assault against first responder or nurse “First re- 


sponder” and “nurse” defined — Penalties. 


(a) A person commits assault against a first responder or nurse, who is 
discharging or attempting to discharge the first responder’s or nurse’s official 
duties, who: 

(1) Knowingly causes bodily injury to a first responder or nurse; or 

(2) Knowingly causes physical contact with a first responder or nurse and 
a reasonable person would regard the contact as extremely offensive or 
provocative, including, but not limited to, spitting, throwing, or otherwise 
transferring bodily fluids, bodily pathogens, or human waste onto the person 
of a first responder or nurse. 

(b) Aperson commits aggravated assault against a first responder or nurse, 
who is discharging or attempting to discharge the first responder or nurse’s 
official duties, who knowingly commits an assault under subsection (a), and 
the assault: 

(1) Results in serious bodily injury to the first responder or nurse; 

(2) Results in the death of the first responder or nurse; 

(3) Involved the use or display of a deadly weapon; or 

(4) Involved strangulation or attempted strangulation. 

(c)(1) Assault under subsection (a) is a Class A misdemeanor, and shall be 

punished by a mandatory fine of five thousand dollars ($5,000) and a 

mandatory minimum sentence of thirty (30) days incarceration. The defen- 

dant is not eligible for release from confinement until the defendant has 
served the entire thirty-day mandatory minimum sentence. 

(2) Aggravated assault under subsection (b) is a Class C felony, and is 
punished by a mandatory fine of fifteen thousand dollars ($15,000) and a 
mandatory minimum sentence of ninety (90) days incarceration. The defen- 
dant is not eligible for release from confinement until the defendant has 
served the entire ninety-day mandatory minimum sentence. 

(d) For purposes of this section: 
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(1) “First responder”: 
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(A) Means a firefighter, emergency services personnel, POST-certified 
law enforcement officer, or other person who responds to calls for emer- 
gency assistance from a 911 call; and 

(B) Includes capitol police officers, Tennessee highway patrol officers, 
Tennessee bureau of investigation agents, Tennessee wildlife resources 
agency officers, and park rangers employed by the division of parks and 
recreation in the department of environment and conservation; and 
(2) “Nurse” means a person who is licensed, registered, or certificated 


under title 63, chapter 7. 


History. 
Acts 2020 (2nd Ex. Sess.), ch. 3, § 2; 2021, ch. 
458, § 1. 


Compiler’s Notes. 

For the Preamble to the act concerning a 
uniform framework of laws that will protect the 
rights of all Tennesseans to peacefully demon- 
strate, see Acts 2020 (2nd Ex. Sess.), ch. 3. 

2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
that the act, which enacted this section, applies 
to offenses committed after August 20, 2020. 

Acts 2021, ch. 458, § 2 provided that the act, 
which amended this section, applies to prohib- 
ited acts committed on or after July 1, 2021. 


Amendments. 

The 2021 amendment inserted “or nurse” and 
“or nurse’s” throughout (a) and (b); substituted 
“responder or nurse’s” for “responder’s” in the 
introductory language of (b); substituted “is 
not” for “shall not be” in (c)(1) and (c)(2); sub- 
stituted “is punished" for “shall not be pun- 


ished” in (c)(2); and rewrote (d), which read: “(d) 
For purposes of this section, ‘first responder’: 

“(1) Means a firefighter, emergency services 
personnel, POST-certified law enforcement offi- 
cer, or other person who responds to calls for 
emergency assistance from a 911 call; and 

“(2) Includes capitol police officers, Tennessee 
highway patrol officers, Tennessee bureau of 
investigation agents, Tennessee wildlife re- 
sources agency officers, and park rangers em- 
ployed by the division of parks and recreation 
in the department of environment and conser- 
vation.” 


Effective Dates. 

Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20, 2020. 

Acts 2021, ch. 458, § 2. July 1, 2021. 


Cross-References. 

Penalty for Class A misdemeanor, § 40-35- 
RRA 

Penalty for Class C felony, § 40-35-111. 


PART 2 
CRIMINAL HOMICIDE 


39-13-201. Criminal homicide. 


NOTES TO DECISIONS 


ANALYSIS 


Zi Evidence. 
Bi —Sufficient. 
6 Sufficiency of Indictment. 


2. Evidence. 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to hire an accident 
reconstruction expert to testify because the 
expert’s testimony would not have been helpful, 
as the State was not required to prove that 
petitioner intentionally ran over the victim for 
the jury to convict him of second-degree murder 
and therefore, if the expert had testified that 
petitioner did not kill the victim intentionally, 


his testimony supported a theory that peti- 
tioner killed her knowingly because petitioner, 
a trained professional truck driver, failed to 
stop and continued turning right after the vic- 
tim jumped out of his truck when he could not 
see her on the ground or control the direction 
his rear tires were traveling. Hudson v. State, 
—§.W.3d —, 2020 Tenn. Crim. App. LEXIS 195 
(Tenn. Crim. App. Mar. 23, 2020). 


3. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s first degree premeditated murder convic- 
tion because defendant requested a witness to 
drive defendant to the scene of a fight where 
the victim and a group of men were fighting, 


39-13-202 


defendant spoke angrily to the victim and pro- 
voked the fighting, defendant admitted to chas- 
ing the victim into the woods, defendant admit- 
ted to shooting once at the victim who died from 
a gunshot wound, and defendant appeared to 
lack emotion after the shooting, disposed of the 
weapon, and fled the jurisdiction. State v. Fra- 
zier, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 385 (Tenn. Crim. App. July 1, 2019). 
Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that defendant and his code- 
fendant lured the victims to the cemetery under 
the pretext of purchasing drugs, defendant 
threatened to kill the victim and before the 
crimes pulled a gun on him, defendant made 
jailhouse admissions and bragged about the 
crimes, and he provided information in a fed- 
eral proffer that included details about the 
crimes that had not been released to the public. 
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State v. Mitchell, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 744 (Tenn. Crim. App. Nov: 
19, 2019). 


6. Sufficiency of Indictment. 

Defendant’s indictment for attempted first- 
degree murder was sufficient to permit him to 
be tried on that charge because the indictment 
necessarily implied the attempted homicide 
was intentional as the element of premedita- 
tion required a previously formed design or 
intent to kill; the indictment clearly stated that 
the alleged offense occurred with premeditation 
and was a Class A felony; and the only at- 
tempted homicide offense that had an element 
of premeditation and was a Class A felony was 
attempted first-degree murder. State v. Robin- 
son, — S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
96 (Tenn. Crim. App. Mar. 17, 2021). 


39-13-202. First degree murder. [Effective until October 1, 2021. See 
the version effective on October 1, 2021.] 


(a) First degree murder is: 


(1) A premeditated and intentional killing of another; 
(2) A killing of another committed in the perpetration of or attempt to 


perpetrate any first degree murder, arson, rape, robbery, burglary, theft, 
kidnapping, physical abuse in violation of § 71-6-119, aggravated neglect of 
an elderly or vulnerable adult in violation of § 39-15-508, aggravated child 
abuse, aggravated child neglect, rape of a child, aggravated rape of a child or 
aircraft piracy; 

(3) A killing of another committed as fhe result of the unlawful throwing, 
placing or discharging of a destructive device or bomb; or 

(4) A killing of another in the perpetration or attempted perpetration of 
an act of terrorism in violation of § 39-13-805. 
(b) No culpable mental state is required for conviction under subdivisions 
(a)(2)-(4), except the intent to commit the enumerated offenses or acts in those 


subdivisions. 


(c)(1) Except as provided in subdivision (c)(2), a person convicted of first 
degree murder under subdivisions (a)(1)-(4) shall be punished by: 

(A) Death; 

(B) Imprisonment for life without possibility of parole; or 

(C) Imprisonment for life. 

(2) If a person convicted of first degree murder under subdivision (a)(4) 
was an adult at the time of commission of the offense, then the person shall 
be punished by: 

(A) Death; or 
(B) Imprisonment for life without possibility of parole. 
(d) Notwithstanding § 39-12-107, a person convicted of attempted first 


degree murder may be sentenced to imprisonment for life without possibility of 
parole if the court finds the person committed the offense against any law 
enforcement officer, correctional officer, department of correction employee, 
probation and parole officer, emergency medical or rescue worker, emergency 
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medical technician, paramedic, or firefighter, who was engaged in the perfor- 
mance of official duties, and the person knew or reasonably should have known 
that the victim was a law enforcement officer, correctional officer, department 
of correction employee, probation and parole officer, emergency medical or 
rescue worker, emergency medical technician, paramedic, or firefighter en- 
gaged in the performance of official duties. 

(e) As used in subdivision (a)(1), “premeditation” is an act done after the 
exercise of reflection and judgment. “Premeditation” means that the intent to 
kill must have been formed prior to the act itself. It is not necessary that the 
purpose to kill preexist in the mind of the accused for any definite period of 
time. The mental state of the accused at the time the accused allegedly decided 
to kill must be carefully considered in order to determine whether the accused 
was sufficiently free from excitement and passion as to be capable of premedi- 


tation. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 15; 
1991, ch. 377, § 2; 1993, ch. 338, § 1; 1993, ch. 
473, § 1; 1994, ch. 883, § 1; 1995, ch. 460, § 1; 
1998, ch. 1040, § 3; 2002, ch. 849, § 2a; 2007, 
ch. 158, § 2; 2018, ch. 1050, § 6; 2021, ch. 394, 
§ 1; 2021, ch. 528, §§ 1-4. 


Compiler’s Notes. 

Acts 2021, ch. 394, § 3 provided that the act, 
which amended this section, applies to offenses 
committed on or after July 1, 2021. 


Amendments. 
The 2021 amendment by ch. 394, added (d); 
and redesignated former (d) as (e). 


The 2021 amendment by ch. 528, deleted “act 
of terrorism,” following “first degree murder,” in 
(a)(2); added (a)(4); substituted “subdivisions 
(a)(2) - (4)” for “subdivision (a)(2) or (a)(3)” in 
(b); redesignated the introductory language of 
(c) as (c)(1); in present (c)(1), added “Except as 
provided in subdivision (c)(2), a” at the begin- 
ning of the paragraph and inserted “under 
subdivisions (a)(1) - (4)”; redesignated former 
(c)(1)—(c)(3) as (c)(1)(A)—(e)(1)(C); and added 
(c)(2). 


Effective Dates. 
Acts 2021, ch. 394, § 3. July 1, 2021. 
Acts 2021, ch. 528, § 22. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


3 Double Jeopardy. 

4. Elements. 

6. —Premeditation. 

7. Sufficiency of Indictment. 
7.5. Severance of Offenses. 

8. Lesser Included Offenses. 
10. Felony Murder. 

11. —Lesser Included Offenses. 
17. Evidentiary Rulings. 

18. —Admissibility. 

19. —Photographs of Victim. 
20. Evidence Sufficient. 

. —Conspiracy 

21. —Identity. 

22. —Attempted First Degree Murder. 
23. —Premeditation. 

25. Jury Instructions. 

26. Sentencing. 


3. Double Jeopardy. 

Defendant’s convictions for first degree 
felony murder, aggravated robbery, and at- 
tempted aggravated robbery were all based on 
discrete acts or involved multiple victims; 


therefore, they did not satisfy the threshold 
inquiry of the Blockburger test, and double 
jeopardy did not bar defendant’s conviction for 
aggravated burglary along with his convictions 
for aggravated robbery and attempted aggra- 
vated robbery. State v. Austin, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 758 (Tenn. Crim. 
App. Oct. 5, 2018). 

Indictment charging defendants with at- 
tempted first degree murder was sufficient to 
protect defendants against double jeopardy 
even though it did not identify the victims 
because the indictments specified the day on 
which the shooting happened, specifically ref- 
erenced the surveillance videos that captured 
the shooting on film, and specifically differenti- 
ated the victims by the clothing that they were 
wearing. If the victims were to come forward 
after the current prosecution had ended, the 
State and defendants would have enough infor- 
mation to determine that the victims were 
speaking of the same shooting, thereby preclud- 
ing a second prosecution for the same offenses. 
State v. Bowen, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 454 (Tenn. Crim. App. June 30, 
2020). 
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4. Elements. 


6. —Premeditation. 

In a case in which defendant was charged 
with first degree premeditated murder, but 
convicted of the lesser-included offense of vol- 
untary manslaughter, the trial court did not err 
in denying defendant alternative sentencing, 
and in holding that confinement was appropri- 
ate due to defendant’s history of criminal con- 
duct and to avoid depreciating the seriousness 
of the offense because the record supported the 
determination that defendant had a long his- 
tory of criminal conduct, including continued 
long-term use of illegal drugs, which did not 
cease even after the victim’s death. State v. 
Jarman, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 832 (Tenn. Crim. App. Nov. 8, 2018), 
rev'd, 604 S.W.3d 24, 2020 Tenn. LEXIS 267 
(Tenn. July 6, 2020). 

Element of premeditation was proven as the 
evidence showed that the killing took place over 
a span of time, even if the medical examiner did 
not explicitly state such; there were both stab- 
bing and slashing wounds and different direc- 
tions in which the wounds were inflicted, plus 
the victim, defendant’s grandmother, aspirated 
and swallowed her own blood. The jury was free 
to reject the argument that the killing was the 
result of defendant’s excited and disordered 
mind. State v. Morgan, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 393 (Tenn. Crim. App. June 
5, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 518 (Tenn. Oct. 7, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that defendant was angry with 
the victim, defendant made comments in what 
could be inferred as an attempt to bait the 
victim, defendant stabbed the victim for several 
minutes before finally slitting his throat, and 
the victim had 40 stab wounds. After the kill- 
ing, defendant washed his clothes and disposed 
of the knife. State v. Whitaker, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 397 (Tenn. Crim. 
App. June 9, 2020). 

Criminal court properly sentenced defendant 
to life imprisonment after the jury convicted 
him of first-degree premeditated murder for a 
shooting he committed at his former workplace 
because the jury could have reasonably inferred 
from the facts that defendant killed the victim 
(a co-worker) in an unprovoked act of violence 
as a response to his termination from his em- 
ployment for leaving the victim alone in a 
dangerous job that required both employees. 
State v. York, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 121 (Tenn. Crim. App. Mar. 30, 
2021). 


7. Sufficiency of Indictment. 

Because a count of the indictment alleged an 
attempted felony murder, which was not an 
offense in Tennessee, petitioner’s conviction for 
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that count had to be reversed and the indict- 
ment dismissed; there was nothing in the re- 
cord that indicated the indictment was 
amended to attempted first degree premedi- 
tated murder before petitioner entered his plea 
of guilt. Wi v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 229 (Tenn. Crim. App. Apr. 
10, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 257 (Tenn. June 19, 2019). 

Defendants’ argument that the Clark deci- 
sion did not apply to the indictment charging 
them with attempted first-degree murder be- 
cause a bill of particulars could not provide 
them with the names of the victims, as the 
State did not know who they were and could not 
provide them in a bill of particulars, was un- 
availing because a bill of particulars would be 
superfluous as the indictment provided the 
date and location of the offense, the clothing 
each victim was wearing, and identified the 
surveillance video that showed the exact con- 
duct charged. State v. Bowen, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 454 (Tenn. Crim. 
App. June 30, 2020). 

Indictment charging defendants with at- 
tempted first-degree murder was not insuffi- 
cient for failing to name the victims because the 
identity of the victim was not an essential 
element of the offense. State v. Bowen, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 454 
(Tenn. Crim. App. June 30, 2020). 

Defendant’s indictment for attempted first- 
degree murder was sufficient to permit him to 
be tried on that charge because the indictment 
necessarily implied the attempted homicide 
was intentional as the element of premedita- 
tion required a previously formed design or 
intent to kill; the indictment clearly stated that 
the alleged offense occurred with premeditation 
and was a Class A felony; and the only at- 
tempted homicide offense that had an element 
of premeditation and was a Class A felony was 
attempted first-degree murder. State v. Robin- 
son, —S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
96 (Tenn. Crim. App. Mar. 17, 2021). 


7.5 Severance of Offenses. 

Trial court erred by denying defendant’s mo- 
tion to sever his first-degree murder charge 
from offenses concerning a second victim be- 
cause the evidence presented at the severance 
hearings failed to establish that the offenses 
were part of a common scheme or plan, as they 
involved separate acts against different victims 
the occurred at different times by different 
means. The error was not harmless because the 
failure to sever the offenses allowed the State to 
bolster its proof of the murder charge, for which 
the proof was not overwhelming, with evidence 
of the other offenses and more probably than 
not affected the verdict. State v. Brown, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 220 
(Tenn. Crim. App. Apr. 8, 2019), appeal denied, 
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— 8.W.3d —, 2019 Tenn. LEXIS 387 (Tenn. 
Aug. 15, 2019). 

Trial court did not err by declining the sever 
the homicide charges from the unlawful posses- 
sion of a firearm by a convicted felon charge 
because the offenses were subject to mandatory 
joinder as they arose from the same conduct 
and defendant chose to stipulate to his criminal 
record which mitigated any prejudicial effect 
that substantive evidence of his convictions 
would have had. State v. Johnson, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 736 (Tenn. Crim. 
App. Nov. 14, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 168 (Tenn. Apr. 1, 2020). 


8. Lesser Included Offenses. 

Defendant was not entitled at defendant’s 
trial for first degree premeditated murder to a 
jury instruction on the lesser-included offense 
of voluntary manslaughter because the un- 
armed victim did nothing to provoke defendant 
before defendant shot the victim. There was no 
evidence that defendant killed the victim while 
in a state of passion produced by adequate 
provocation sufficient to lead a reasonable per- 
son to act in an irrational manner, and there 
was no proof that the victim was involved in the 
earlier shooting of defendant’s sibling. State v. 
Mason, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 54 (Tenn. Crim. App. Jan. 28, 2019). 


10. Felony Murder. 

Evidence was sufficient to sustain defen- 
dant’s conviction for first degree felony murder; 
defendant killed the victim during the attempt 
to perpetrate a robbery, and the killing was 
connected in time, place, and continuity of 
action to defendant’s attempt to rob the vic- 
tims. State v. Austin, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 758 (Tenn. Crim. App. Oct. 5, 
2018). 

Evidence that defendant admitted striking 
the victim in the head with a rock multiple 
times and leaving him face down in a river 
embankment, defendant returned to his car 
and put on gloves, then opened the door and 
trunk of the victim’s car and took the victim’s 
keys, phone and a tin can of money, and re- 
turned to his car and left was sufficient to 
sustain defendant’s conviction for felony mur- 
der. State v. Barish, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 10 (Tenn. Crim. App. Jan. 4, 
2019). 

Evidence was sufficient to support defen- 
dant’s convictions for the first degree felony 
murders of the two victims during the perpe- 
tration of a robbery because it showed that 
defendant used violence to accomplish the theft 
of two billfolds from one victim and the theft of 
money, credit cards, and jewelry from the other 
victim, and the proof further established that 
the victims died as a result of injuries sustained 
from defendant’s use of violence. State v. Jones, 
568 S.W.3d 101, 2019 Tenn. LEXIS 19 (Tenn. 
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Jan. 30, 2019), cert. denied, Jones v. Tennessee, 
205 L. Ed. 2d 144, 140 S. Ct. 262, — US. —, 
2019 U.S. LEXIS 5344 (U.S. Oct. 7, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of felony murder because it 
showed that he and an accomplice entered the 
victim’s apartment after seeing her in the hall- 
way and stole money from her wallet and 
purse, the accomplice hit the victim after which 
defendant noticed that she was no longer mov- 
ing while on the floor, defendant and the accom- 
plice left the victim’s apartment, and she was 
found dead a number of hours later, and the 
State’s witness testified that the cause of her 
death was homicide. State v. Garland, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 74 
(Tenn. Crim. App. Feb. 5, 2019). 

Sufficient evidence supported defendant’s 
felony murder conviction because the evidence 
showed defendant killed a victim during the 
attempted perpetration of a robbery. State v. 
Toles, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 315 (Tenn. Crim. App. May 17, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
462 (Tenn. Sept. 20, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree felony murder 
because it showed that defendant and his code- 
fendant planned and executed a robbery or 
attempted robbery of the victims while armed 
with a shotgun and the victims both suffered 
fatal shotgun wounds during the robbery. State 
v. Mitchell, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 744 (Tenn. Crim. App. Nov. 19, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree felony murder 
because the second car theft was sufficiently 
connected to the killing such that it could form 
the basis of felony murder, as the victim had 
used his spare key to open the car door, thereby 
reacquiring control over the car, and immedi- 
ately after defendant shot the victim he and 
another man drove away in the car. State v. 
Odom, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 157 (Tenn. Crim. App. Feb. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
361 (Tenn. June 5, 2020). 

Although defendant claimed that defendant 
shot the victim in self-defense, the evidence 
supported defendant’s felony murder in the 
perpetration of a burglary conviction because 
defendant admitted to looking for the victim to 
recoup money, surveillance footage showed de- 
fendant approach the victim’s car with a gun 
drawn and open the door, a cartridge casing 
was found inside the car, and casings ejected to 
the right side of defendant’s gun. Defendant’s 
hand or the gun entered the car, accompanied 
by an intent to commit a felony, theft, or as- 
sault. State v. Glass, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 402 (Tenn. Crim. App. June 
9, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 553 (Tenn. Oct. 7, 2020). 
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Although defendant claimed that defendant 
shot the victim in self-dense, the evidence sup- 
ported defendant’s felony murder in the perpe- 
tration of a theft or robbery conviction because 
defendant admitted that defendant intended to 
confront the victim about money, surveillance 
video showed that defendant was armed as 
defendant approached the victim’s car, defen- 
dant admitted that the victim thrust money at 
defendant, the surveillance video captured de- 
fendant picking something up from the ground, 
and no money was discovered in or near the car. 
State v. Glass, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 402 (Tenn. Crim. App. June 9, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 553 (Tenn. Oct. 7, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of felony murder because it 
showed he entered the market wearing a mask 
and carrying a gun, he approached the victim 
with his gun drawn and threatened the victim, 
when the victim did not comply with his de- 
mands defendant fired at the victim’s head 
twice fatally wounding him, and he jumped 
over the counter and attempted to open the 
cash register. State v. Miller, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 624 (Tenn. Crim. App. 
Sept. 18, 2020). 


11. —Lesser Included Offenses. 

Even though the trial court erred by failing to 
instruct the jury on the lesser-included offenses 
of reckless homicide and criminally negligent 
homicide relative to the felony murder charge, 
as the key issue in the case was defendant’s 
mental state, the error was harmless because 
the jury was properly instructed on all lesser- 
included offenses in the first degree premedi- 
tated murder count, including reckless homi- 
cide and criminally negligent homicide, and the 
jury’s guilty verdict in that count entailed find- 
ing that defendant acted with premeditation, 
rejecting that he acted recklessly or in self- 
defense. State v. Odom, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 157 (Tenn. Crim. App. 
Feb. 28, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 361 (Tenn. June 5, 2020). 


17. Evidentiary Rulings. 


18. —Admissibility. 

Trial court did not abuse its discretion by 
admitting into evidence video footage from the 
ambulance that portrayed defendant immedi- 
ately after her arrest because its probative 
value outweighed any prejudice in the first- 
degree murder case where the primary issue at 
trial was whether defendant acted with pre- 
meditation. The video showed that defendant 
was visibly emotional and belligerent, she 
yelled about the abuse she suffered, claimed 
that she was to blame, and told the officer how 
long she had been drinking. State v. Sherlin, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 555 
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(Tenn. Crim. App. July 24, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 777 
(Tenn. Dec. 7, 2018). 


19. —Photographs of Victim. 

There was no error in the trial court’s deci- 
sion to admit the frontal autopsy photograph 
that showed a comprehensive view of the inju- 
ries to the victim’s throat; the photograph was 
highly probative of the nature of the victim’s 
injuries, it was offered to illustrate the medical 
examiner’s testimony, it was relevant to the 
issue of defendant’s premeditation and intent, 
and its probative value was not substantially 
outweighed by its gruesome or horrifying char- 
acter. State v. Morgan, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 393 (Tenn. Crim. App. June 
5, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 518 (Tenn. Oct. 7, 2020). 


20. Evidence Sufficient. 

Evidence that, the night before the shooting, 
defendant stated that those who did not help 
him move forward with his invention for Home- 
land Security should be shot and defendant 
received knives and a shotgun and shot the 
victim while he mowed the lawn supported the 
conviction for first-degree murder. State v. 
Baker, — S.W.3d —, 2018 Tenn.’ Crim. App. 
LEXIS 649 (Tenn. Crim. App. June 26, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions for first degree premeditated 
murder, felony murder, and especially aggra- 
vated robbery because although the evidence 
was based almost entirely on the testimony of 
an accomplice in the victim’s murder, the State 
produced sufficient corroborating evidence to 
fairly and legitimately connect defendant with 
the commission of the crime charged; the jury 
rejected defendant’s version of events. State v. 
Reed, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 578 (Tenn. Crim. App. July 31, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
730 (Tenn. Nov. 16, 2018). 

Evidence supported defendant’s first degree 
and second degree murder convictions because 
defendant confessed that defendant and an 
accomplice discussed killing the victim, defen- 
dant and the accomplice purchased ammuni- 
tion for the victim’s gun and a box of gloves on 
the day of the murder, a witness testified that 
the victim was with defendant and the accom- 
plice on the day of the killing, defendant con- 
fessed that both defendant and the accomplice 
shot the victim, defendant helped dispose of 
evidence, and defendant’s DNA was found on 
evidence. State v. Briggs, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 576 (Tenn. Crim. App. 
Aug. 2, 2018). 

Evidence showing that defendant and the 
victim were engaged in a conversation, a gun- 
shot occurred, and defendant was standing over 
the victim’s motionless body with a revolving 
telling him to die was sufficient to support 
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defendant’s convictions for first degree murder, 
aggravated assault, and possession of a firearm 
by a convicted felon. State v. Boyd, —S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 606 (Tenn. Crim. 
App. Aug. 10, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 760 (Tenn. Dec. 5, 2018). 

Evidence was sufficient to support defen- 
dant’s first-degree murder convictions because 
the accomplice testimony of his codefendant 
was sufficiently corroborated by evidence of the 
victims’ injuries, DNA evidence, photographs of 
and evidence from the crime scene, and defen- 
dant’s admission to a witness who was in police 
custody at the same time as defendant. State v. 
Cool, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 691 (Tenn. Crim. App. Sept. 12, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
58 (Tenn. Jan. 18, 2019). 

Evidence that defendant and the victim had 
an affair, defendant’s wife found, 12 days after 
the wife learned of the affair defendant jumped 
the victim and tried to rape her, the victim filed 
for an order of protection, defendant told some- 
one the victim ruined his life, and the victim 
called defendant for a ride on the day of demise 
was sufficient to support defendant’s conviction 
for first-degree murder. State v. Smoot, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 739 
(Tenn. Crim. App. Oct. 1, 2018), appeal denied, 
— §8.W.3d —, 2019 Tenn. LEXIS 77 (Tenn. Jan. 
16, 2019). 

Evidence was sufficient to convict defendant 
of felony murder and especially aggravated 
robbery because codefendant texted defendant 
that the victim was at her house; codefendant 
identified the two men that entered her house 
and held her and the victim at gunpoint as 
defendant and an accomplice; the men de- 
manded money from the victim; defendant com- 
manded the accomplice to shoot the victim, and 
then they left; and codefendant’s testimony was 
sufficiently corroborated by text message re- 
cords; a witness’s testimony that she saw a 
couple of figures fleeing from codefendant’s 
house immediately after hearing gunshots; and 
defendant’s association with the cell phone 
number where codefendant sent her text. State 
v. Lester, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 889 (Tenn. Crim. App. Dec. 10, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
201 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to convict defendant 
of first degree felony murder and especially 
aggravated robbery based on the theory of 
criminal responsibility because defendant was 
present inside the market two minutes before 
two men entered; defendant’s pizza order re- 
quired the victim to leave the front counter; the 
victim stood in the pizza preparation area when 
the first man shot him and when the second 
man jumped on the front counter and removed 
money from one of the cash registers; and the 
jury could have inferred from defendant’s pres- 
ence and actions at the market and from his 
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companionship with the men before and after 
the offenses that defendant acted with the 
intent to assist in the armed robbery, resulting 
in the victim’s death. State v. Vales, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 46 (Tenn. 
Crim. App. Jan. 28, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 243 (Tenn. May 
20, 2019). 

Defendant’s conviction for first degree mur- 
der was supported by evidence that defendant 
encouraged her father and her friend to commit 
the murders by conveying to them that the 
victims had harassed and threatened her, de- 
fendant portrayed herself as a helpless victim 
in need of protection, and defendant’s commu- 
nication with her friend intended to promote or 
assist in the murders. State v. Potter, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 71 (Tenn. 
Crim. App. Feb. 5, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of first-degree 
premeditated murder under the theory of 
criminal responsibility because it showed that 
defendant aided or attempted to aid her hus- 
band and her daughter’s boyfriend in the vic- 
tims’ murders. The jury could have inferred 
that defendant and her daughter convinced her 
husband that their daughter was the target of 
harassment and death threats from the victims 
and their friends, defendant wrote in emails 
that she wanted the victims dead, and she 
attempted to destroy evidence relating to the 
offenses and provided her husband with a false 
alibi after he carried out the murders. State v. 
Potter, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 73 (Tenn. Crim. App. Feb. 5, 2019). 

Proof adduced at trial was sufficient to sus- 
tain appellant’s convictions for first degree pre- 
meditated murder, felony murder, attempted 
especially aggravated robbery, aggravated rob- 
bery, and being a felon in possession of a 
weapon, where multiple witnesses identified 
appellant as the shooter and an autopsy re- 
vealed the victim died as a result of the gunshot 
wound. Regarding the felon in possession of a 
charge, appellant stipulated that at the time of 
the offenses, he had been convicted of five 
felonies involving the use or attempted use of 
violence and knew it was illegal for him to own, 
possess or handle a firearm. State v. Harper, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 80 
(Tenn. Crim. App. Feb. 6, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of murder and especially 
aggravated robbery because prior to the vic- 
tim’s death defendant told her sister that she 
wanted to get a gun to rob someone, defendant 
called the victim’s girlfriend to set up a mari- 
juana sale, an eyewitness testified that defen- 
dant killed the victim, the victim’s belongings 
were found in defendant’s apartment, defen- 
dant confessed to the police, and she testified at 
trial that she killed the victim and took his 
belongings and money. State v. Williams, — 
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S.W.3d —, 2019 Tenn. Crim. App. LEXIS 206 
(Tenn. Crim. App. Mar. 29, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 332 
(Tenn. July 19, 2019). 

Evidence was sufficient to convict defendant 
of first degree-murder, felony murder, and es- 
pecially aggravated robbery because defendant 
and co-defendant engaged in a plan to rob the 
victim; defendant and co-defendant brutally 
killed the victim by bludgeoning him in the 
head with a hammer, stabbing him in the neck 
with a screwdriver, and throwing a toolbox on 
top of his head; and they took the victim’s guns, 
mason jars of marijuana, gaming system, and 
tablet. State v. Belt, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 208 (Tenn. Crim. App. Mar. 
29, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 327 (Tenn. July 25, 2019). 

Evidence was sufficient to support the jury’s 
rejection of defendant’s claim of self-defense for 
the first-degree murder charge because it 
showed that he caught one victim by surprise 
and shot him mid-sentence, another victim tes- 
tified that defendant put a gun to her head, 
pulled the trigger, and calmly walked away 
after the gun jammed, and the victim suffered 
two gunshot wounds to the back. State v. Bur- 
row, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 227 (Tenn. Crim. App. Apr. 9, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
433 (Tenn. Aug. 20, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause immediately upon returning home from 
the victim’s home defendant washed his cloth- 
ing and shoes, defendant had on his person 
fresh wounds and what appeared to be blood on 
his arm, defendant’s fingerprints were found at 
the crime scene and there was male DNA 
evidence found underneath the victim’s finger- 
nails that indicated that defendant could have 
been a contributor, fibers consistent with the 
victim’s clothing were found on defendant’s 
clothing, defendant, who said he had been 
trained to be a killer, had experience with knots 
similar to the ones tied on the victim, and he 
had a dream in which he was the victim’s 
assailant and hit her in the head with a ham- 
mer and she offered him forgiveness. State v. 
Hernandez, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 310 (Tenn. Crim. App. May 15, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 470 (Tenn. Sept. 18, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions for felony murder during the 
attempt to perpetrate a burglary because he 
was armed and had the intent to rob the victim 
using his displayed handgun, when the victim 
opened the door defendant was caught at the 
entrance with his gun already pointed at the 
victim, and the testimony by a witness that the 
victim pushed defendant “out” reasonably in- 
ferred that some portion of defendant’s body 
had entered the home. State v. Love, — S.W.3d 
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—, 2019 Tenn. Crim. App. LEXIS 399 (Tenn. 
Crim. App. July 9, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 571 (Tenn. Dec. 4, 
2019). 

Evidence was sufficient to support defen- 
dant’s convictions for felony murder during the 
attempt to perpetrate theft, robbery, and espe- 
cially aggravated robbery because the jury 
could have inferred from the evidence that 
defendant followed the witness to the victim’s 
apartment intending to deprive the victim of 
his property, as he knew the witness was going 
to the victim’s home to purchase drugs, he 
asked the witness how big the victim was, when 
the victim opened the door he encountered 
defendant pointed a gun at him, and another 
witness testified that defendant told her that 
he had committed a robbery. State v. Love, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 399 
(Tenn. Crim. App. July 9, 2019), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 571 (Tenn. Dec. 
4, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first degree felony murder 
during the perpetration of aggravated child 
abuse because according to the medical exam- 
iner and the expert in child abuse the victim 
died of acute blunt force trauma, both physi- 
cians were adamant that the injuries were 
non-accidental and that they occurred within a 
very short window of time before the presenta- 
tion of symptoms, during that period of time the 
victim was in the sole care of defendant, and 
defendant failed to say anything before trial 
about the victim’s alleged fall from the bunkbed 
or his alleged fall onto the victim. State v. 
Bufford, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 416 (Tenn. Crim. App. July 12, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
537 (Tenn. Dec. 10, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions for facilitation of felony mur- 
der in the perpetration of aggravated child 
abuse and felony murder in the perpetration of 
aggravated child neglect because defendant 
and the victim’s mother were alone with the 
victim when he died, and defendant admitted 
that he “whooped” the victim; a doctor’s testi- 
mony and photographs established that his 
body was covered in bruises, abrasions, and 
scars that evinced ongoing abuse. State v. Har- 
ris, — S.W.3d —, 2019 Tenn. Crim. App. LEXIS 
708 (Tenn. Crim. App. Nov. 5, 2019), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 236 
(Tenn. Mar. 26, 2020). 

Evidence was sufficient to convict defendant 
of felony murder while attempting to perpe- 
trate a robbery because defendant attempted to 
rob the first victim; he then attempted to rob 
the decedent and his brother; and, although 
defendant testified that he retreated from the 
robbery and only shot at the decedent and his 
brother in self-defense, the jury rejected his 
self-defense theory, as was its prerogative. 
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State v. Ware, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 710 (Tenn. Crim. App. Nov. 7, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 233 (Tenn. Mar. 26, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause he was upset another man had been shot, 
he was on his way to the hospital to visit him 
when he stopped at a home where the victim 
was, defendant accused the victim of setting up 
the other man, and shot at him five or six times 
in front of several witnesses. State v. Johnson, 
— S.W.3d —, 2019 Tenn. Crim. App. LEXIS 736 
(Tenn. Crim. App. Nov. 14, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 168 
(Tenn. Apr. 1, 2020). 

Evidence was sufficient to convict defendant 
of felony murder because defendant and his 
accomplice were asked by a third party to steal 
marijuana from the victim; the accomplice fa- 
tally shot the victim using defendant’s gun; and 
defendant intended to promote or assist in the 
commission of the robbery and was criminally 
responsible for the victim’s death. State v. Dod- 
son, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
10 (Tenn. Crim. App. Jan. 13, 2020). 

State established beyond a reasonable doubt 
that defendant was criminally responsible for 
his codefendant’s conduct because he shared in 
the codefendant’s intent to rob the victim by 
approaching the passenger side of the victim’s 
car and pointing his gun at the witness while 
the codefendant approached the victim’s side 
and pointed a gun at him, and both defendant 
and the codefendant fired shots when the vic- 
tim attempted to drive away. State v. Lawrence, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 65 
(Tenn. Crim. App. Feb. 5, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 400 (Tenn. 
June 3, 2020). 

Evidence was more than sufficient to corrobo- 
rate the accomplice’s testimony because a wit- 
ness observed the perpetrator next to the pas- 
senger window who she identified at trial as 
defendant with a gun, the accomplice observed 
defendant shoot his gun while standing at the 
passenger side of the car, and the description of 
the clothing worn by the perpetrator at the 
witness’s window matched the clothing defen- 
dant was wearing in the surveillance camera 
video and still pictures. The evidence, exclud- 
ing the accomplice’s testimony, clearly estab- 
lished the inference that defendant was one of 
two persons involved in the attempted robbery 
of the victim, resulting in the death of the 
victim during the attempt by the two men to 
perpetrate the robbery. State v. Lawrence, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 65 
(Tenn. Crim. App. Feb. 5, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 400 (Tenn. 
June 3, 2020). 

There was sufficient evidence to sustain de- 
fendant’s convictions for aggravated battery 
and murder, including evidence that defendant 
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and his co-defendants forced their way into the 
victim’s apartment armed with a gun, the vic- 
tim was unarmed and surrounded by the men 
demanding to know where her son was, and 
when she failed to provide an answer, a co- 
defendant shot the victim in the head at the 
defendant’s direction. State v. Fletcher, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 160 
(Tenn. Crim. App. Mar. 2, 2020). 

Evidence that defendant was seen in close 
proximity to the victims moments before he 
entered the back seat of one victim’s car just 
before they were found shot in the cemetery 
and several inmates testified they heard defen- 
dant and/or codefendant admit to murdering 
and robbing the victims after luring them to the 
cemetery was sufficient to support defendant’s 
convictions. State v. Alston, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 296 (Tenn. Crim. App. 
Apr. 24, 2020). 

Evidence was sufficient to convict defendant 
of felony first degree murder by killing the 
victim after committing aggravated burglary 
by entering her apartment without her consent 
because a group of people set out to locate and 
confront the victim’s son; defendant and the 
other men entered the victim’s apartment with- 
out invitation; he shot the victim after she was 
unable to provide them with her son’s where- 
abouts; and he had the opportunity for reflec- 
tion prior to the act of killing. State v. Kelso, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 316 
(Tenn. Crim. App. May 4, 2020), appeal denied, 
— $.W.3d —, 2020 Tenn. LEXIS 567 (Tenn. 
Sept. 16, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions because it showed that a 
co-defendant and defendant made a plan to “hit 
a lick” on Hispanic people, obtained a working 
magazine for the malfunctioning handgun, 
armed themselves, and asked another co-defen- 
dant to drive them around town to identify 
vulnerable targets. After choosing a house, the 
co-defendant and defendant walked back to the 
house, fired two shots into the air, and ordered 
the victims onto the ground, one of the men 
took a victim’s wallet, and when they were 
surprised by the victims inside the house open- 
ing the door, the co-defendant and defendant 
opened fire, striking the house and four people 
present. State v. Young, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 335 (Tenn. Crim. es 
May 12, 2020), appeal denied, — S.W.3d — 
2020 Tenn. LEXIS 507 (Tenn. Sept. 21, 2020). 

Evidence supported defendant’s first degree 
premeditated murder conviction because defen- 
dant, a truck driver, solicited the victim for sex, 
the victim was shot by defendant’s rifle, the 
victim’s nude body was dumped in a garbage 
can at a truck stop and trash was placed on top 
of the victim, defendant’s fingerprint was on a 
box in the trash, defendant solicited a jailhouse 
informant to murder witnesses, and defendant 
alleged that individuals who had alibis were 
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the perpetrators. State v. Mendenhall, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. May 14, 2020). 

Evidence that defendant was in the vicinity, 
possessed a handgun, and planned to rob the 
victim and stipulated to having a felony drug 
conviction supported convictions for murder in 
the perpetration of theft and of robbery, crimi- 
nal attempt of especially aggravated robbery, 
and felon in possession of a firearm. State v. 
Olivo, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 349 (Tenn. Crim. App. May 15, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
489 (Tenn. Sept. 21, 2020). 

Evidence supported defendants’ convictions 
for especially aggravated robbery and first de- 
gree felony murder because defendant con- 
tacted codefendant from a dice game and code- 
fendant arrived at the game afterward, 
codefendant approached the victim with a 
handgun and the intent to take money from the 
victim, an altercation ensued, and defendant 
took the handgun and fatally shot the victim 
multiple times. Furthermore, after the shoot- 
ing, the victim’s cell phone used a tower located 
between the scene and codefendant’s home. 
State v. Moore, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 352 (Tenn. Crim. App. May 15, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 503 (Tenn. Sept. 16, 2020). 

Evidence was sufficient to convict defendant 
of first degree premeditated murder and first 
degree felony murder, which were merged, 
based on criminal responsibility as defendant 
acted with the intent to promote or assist in the 
commission of the crimes and aided or at- 
tempted to aid in the crimes because defendant 
initiated the robbery by placing a telephone 
pizza order which lured the victim to the scene; 
while the victim attempted to deliver the pizza 
order to the residence, two men waited until 
the victim returned to his car to approach the 
victim; defendant heard a gunshot coming from 
the direction of the men; and defendant repeat- 
edly ran over the victim to ensure he was dead 
prior to taking his vehicle. State v. Miller, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 405 
(Tenn. Crim. App. June 11, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 530 
(Tenn. Oct. 8, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder because the victim suffered a gunshot 
wound to his abdomen and a complex gunshot 
wound to his shoulder and neck, which a phy- 
sician testified could be caused by a high- 
velocity weapon, and the physician also testi- 
fied that the victim’s wounds were consistent 
with him having been shot in the abdomen, 
falling to the ground, and then being shot in the 
back. From this evidence, as well as the testi- 
mony of two witnesses who saw defendant with 
the victim immediately prior to the shooting, 
saw defendant holding a long gun, and heard 
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two gunshots, the jury could reasonably infer 
that Defendant shot the victim. State v. McKen- 
zie, —S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
412 (Tenn. Crim. App. June 16, 2020). 

Evidence was sufficient to convict defendant 
of felony murder as he killed the victim in the 
perpetration of attempted robbery because co- 
defendant called defendant and told him that 
the victim had more marijuana and cash than 
expected; co-defendant left it up to defendant to 
let co-defendant make a purchase or to take 
everything; a surveillance video showed defen- 
dant creeping up behind the passenger side of 
the victim’s vehicle; defendant put his gun 
inside the victim’s car; defendant admitted to 
shooting the victim, and even having to clear a 
jam in the gun at one point; and, although 
defendant testified at trial that he did not 
intend to rob the victim, his written statement 
and actions during the crime strongly indicated 
otherwise. State v. Miller, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 514 (Tenn. Crim. App. 
July 27, 2020). 

Defendant was properly convicted of first- 
degree murder, tampering with evidence, and 
setting fire to personal property because the 
evidence established, inter alia, that defendant, 
the accomplice, and the victim got into a car 
and drove to a parking lot where, after the 
victim and defendant exited the car, the accom- 
plice heard a thud on the car, defendant in- 
structed the accomplice to open the trunk, the 
accomplice then saw defendant take the victim 
out of the trunk at another location, and after 
instructing the accomplice to purchase some 
gasoline and retrieve a rag and spray bottle 
with bleach, defendant wiped the car down, 
poured gasoline in it, and set it on fire. State v. 
Shuler, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 608 (Tenn. Crim. App. Sept. 15, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree premeditated 
murder because it established that defendant 
and the victim argued at a party, defendant 
threatened to shoot the victim in the face, and 
defendant pulled out a concealed revolver and 
shot the unarmed victim in the forehead. State 
v. Sales, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 621 (Tenn. Crim. App. Sept. 17, 2020). 

Evidence supported defendant’s first-degree 
felony murder and robbery convictions because 
the forensic pathologist testified that the vic- 
tim’s cause of death was suffocation, blunt force 
injuries, and possible manual strangulation; 
defendant and codefendant used the victim’s 
debit card and gift card several times; defen- 
dant’s told an investigator in an interview that 
defendant played a part and took full responsi- 
bility and that defendant’s DNA would be found 
on the victim’s pillow; and an inmate testified 
that defendant confessed to the inmate. State v. 
Sarden, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 637 (Tenn. Crim. App. Sept. 25, 2020). 
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Evidence was sufficient to support defen- 
dant’s first-degree murder conviction because it 
showed that he and his codefendant ap- 
proached the unarmed victim and engaged in 
an argument, as the victim began to back away 
defendant pulled out a gun and shot the victim 
multiple times, defendant and his codefendant 
fled, and several months later during his arrest 
the murder weapon was found on the floor 
underneath the couch where defendant had 
last been seated. State v. Harris, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 647 (Tenn. Crim. 
App. Oct. 1, 2020). 

Evidence supported defendant’s convictions 
for first degree premeditated murder and at- 
tempted first degree premeditated murder be- 
cause defendant traded handguns for a high- 
powered assault rifle; defendant stopped 
defendant’s car at a red light on a street, 
lowered the window, pointed the rifle toward an 
unarmed group of people on a sidewalk who did 
not provoke defendant, and fired a_ shot, 
paused, and fired a second shot; and defendant 
fled the scene and disposed of the rifle during a 
high-speed police pursuit. State v. Corbin, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 664 
(Tenn. Crim. App. Oct. 9, 2020). 

Evidence was sufficient to convict defendant 
of first-degree murder because defendant left 
the living room, walked through the kitchen to 
the garage, procured a hammer from the ga- 
rage, returned to the living room, struck the 
unarmed victim with a deadly weapon while 
she sat on the couch, and inflicted significant 
injuries to the victim’s head, including multiple 
skull fractures and brain lacerations; and de- 
fendant hid the hammer inside the home, fled 
the state, and concealed the killing. State v. 
Stewart, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 714 (Tenn. Crim. App. Nov. 5, 2020). 

Evidence was sufficient to convict defendant 
of first degree felony murder, criminal attempt 
to commit second degree murder, aggravated 
robbery, and employing a firearm during the 
commission of a felony because defendant and 
co-defendant, each wielding a deadly weapon, 
approached the victims on the front porch of a 
residence; an altercation between the four men 
ensued; defendant pointed an automatic pistol 
at the first victim; while brandishing his 
weapon, co-defendant took cash from each vic- 
tim and a cell phone from the second victim; 
when the second victim attempted to defend 
himself, co-defendant fired five shots; and the 
second victim later died from his gunshot 
wounds. State v. Wilson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 719 (Tenn. Crim. App. 
Novy. 10, 2020). 

There was sufficient evidence to support de- 
fendant’s convictions for murder and related 
offenses, as a rational jury could have con- 
cluded that defendant and another waited out- 
_ side the victim’s house, eventually entered the 
house, shot the victim in the back of the head, 
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stabbed the victim in the neck and lower ex- 
tremities, bound his hands and feet, and stole 
$2500, the victim’s prescription slips, the vic- 
tim’s guns, and the victim’s truck. State v. 
Fleming, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 8 (Tenn. Crim. App. Oct. 13, 2020). 

Evidence supported defendant’s conviction 
for facilitation of first-degree, felony murder 
because defendant and co-defendant trailed the 
victim in co-defendant’s car with the intent to 
rob the victim, co-defendant stopped and ap- 
proached the victim with a gun when the victim 
parked the victim’s car and attempted to rob 
the victim, defendant fatally shot the victim in 
the head when the victim pulled out a gun, and 
co-defendant left the victim’s purse behind and 
fled the scene with defendant in co-defendant’s 
car. State v. Bowen, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 19 (Tenn. Crim. App. Jan. 
12,2021), 

Evidence defendant cultivated a relationship 
with the victim to gain access to the her chil- 
dren, one of whom was the victim’s biological 
grandchild, the victim decided not to the let 
defendant see the children over a weekend, 
defendant and the victim were seen together in 
the hours before the victim’s badly beaten body 
was found, stains which were determined to be 
the victim’s blood were found in several loca- 
tions in defendant’s car, and the victim sus- 
tained a brutal attack was sufficient to support 
a first degree premeditated murder convictions. 
State v. Smith, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 61 (Tenn. Crim. App. Feb. 25, 
2021). 

There was proof upon which a jury could 
conclude, beyond a reasonable doubt, that de- 
fendants intentionally killed the victim with 
premeditation, including evidence that defen- 
dants were angry with the victim for her role in 
first defendant’s arrest, following a physical 
fight they bound the victim, transported her to 
a field, and, while she was still alive, lit her on 
fire. State v. Wiliams, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 98 (Tenn. Crim. App. Mar. 
19,2021). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree felony murder 
and aggravated child abuse because an expert 
testified that it was impossible that the victim’s 
injuries occurred while he was a patient at the 
hospital, that he died within minutes to a 
couple of hours of receiving his injuries, and 
both experts testified that the injuries were 
non-accidental. State v. Huse, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 102 (Tenn. Crim. 
App. Mar. 23, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree felony murder 
because it overwhelming showed that he shot 
the victim twice in the torso while holding him 
at gunpoint in the course of robbing the store 
and taking items from the store, including a 
chain with a large cross on it. State v. Griffin, — 
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S.W.3d —, 2021 Tenn. Crim. App. LEXIS 110 
(Tenn. Crim. App. Mar. 24, 2021). 

Evidence supported defendant’s first-degree 
premeditated murder and attempted first-de- 
gree murder convictions because jailhouse 
phone calls were entered into evidence in which 
defendant admitted to shooting at the murder 
victim, who had stabbed defendant years ear- 
lier, and the attempted murder victim when the 
victims were standing beside each other; defen- 
dant said that defendant did not regret what 
defendant had done; and defendant explained 
as the reason for defendant’s actions that de- 
fendant was the most vindictive person in the 
world. State v. Smith, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 148 (Tenn. Crim. App. Apr. 
13, 2021). 

Evidence was sufficient to convict defendant 
of facilitation of first-degree, felony murder 
because defendants attempted to rob the victim 
after seeing her withdraw cash at the bank; 
defendant knew co-defendant intended to rob 
the victim when co-defendant approached her 
in the driveway armed with a gun; defendant 
furnished substantial assistance in the com- 
mission of the attempted robbery by identifying 
the victim as a target, following the victim in 
order to rob her, and fleeing the scene after 
attempting to rob her; and the victim died from 
a gunshot wound to the head. State v. Bowen, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 149 
(Tenn. Crim. App. Apr. 13, 2021). 


20.5 —Conspiracy 

Evidence was sufficient to support defen- 
dant’s convictions for conspiracy to commit 
first-degree murder because when the suspect’s 
girlfriend told defendant that the suspect 
needed to get rid of the two victims, who had 
witnessed a home invasion defendant replied 
“okay,” according to defendant’s cell phone re- 
cords he made calls on two dates when his 
phone utilized the cell phone tower that cov- 
ered the area where the victims lived, when 
defendant spoke to the suspect a few days later 
he stated that the victims could not be located, 
and a man testified that defendant offered to 
pay him $5,000 to murder the victims. State v. 
Bond, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 198 (Tenn. Crim. App. Mar. 28, 2019). 


21. —Identity. 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree murder and 
first-degree felony murder because a jury could 
have determined that defendant was the per- 
petrator, as he was the last person with the 
victims at the apartment on the night they 
were killed, although witnesses testified there 
were drugs and handguns in the apartment on 
the night of the offense the subsequent police 
search did not recover any contraband, and 
defendant told another person that he had 
robbed two people, had received drugs and 
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money from the robbery, and he had killed. 
State v. Harris, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 850 (Tenn. Crim. App. Nov. 15, 
2018). 

Evidence was sufficient to convict the second | 
defendant of first degree murder because he 
participated in the beating of the victim; he 
failed to render aid to the victim despite her | 
passing out three times over the course of the 
four-hour beating; and, instead, every time she © 
was revived, he resumed beating the victim — 
until her death. State v. Reynolds, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 864 (Tenn. Crim. 
App. Nov. 28, 2018), review denied and ordered 
not published, — S.W.3d —, 2019 Tenn. LEXIS 
162 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to convict the first 
defendant of the first degree murder for his 
participation in the beating of the victim be- 
cause, throughout the course of the four-hour- 
long beating, the victim lost consciousness 
three times; and, after each loss of conscious- 
ness, the first and the fourth defendants re- 
moved the victim from her position from the 
ceiling, revived her, and subsequently rehung 
her from the ceiling for the beating to continue. 
State v. Reynolds, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 864 (Tenn. Crim. App. Nov. 
28, 2018), review denied and ordered not pub- 
lished, — S.W.3d —, 2019 Tenn. LEXIS 162 
(Tenn. Apr. 11, 2019). 

Evidence was sufficient to the first and sec- 
ond defendants of first degree, felony murder 
because they both participated in the especially 
aggravated kidnapping of the victim by hang- 
ing the victim by her arms from the ceiling, 
placing a ball gag in her mouth, beating the 
victim by kicking, punching, and wielding a 
metal pole, and causing the victim to lose 
consciousness three times; the victim suffered 
multiple traumatic injuries as a result of the 
beating inflicted by defendants during the kid- 
napping; and the victim ultimately died as a 
result of the beating. State v. Reynolds, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 864 
(Tenn. Crim. App. Nov. 28, 2018), review denied 
and ordered not published, — S.W.3d —, 2019 
Tenn. LEXIS 162 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to support defen- 
dant’s identity as the perpetrator of the murder 
under a theory of criminal responsibility be- 
cause, based on cell phone records, the evidence 
showed that defendant pointed the gun that 
was used to kill the first victim at a second 
victim in another area of town sometime be- 
tween 6:30 p.m. when he last called the second 
victim and 6:49 p.m. when calls began to be 
exchanged between the second victim’s cell 
phone and his brother’s cell phone regarding 
defendant’s demand for ransom. Defendant 
also boasted to the second victim that he had 
committed other murders earlier in the day. 
State v. Brown, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 220 (Tenn. Crim. App. Apr. 8, 
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2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 387 (Tenn. Aug. 15, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree felony murder 
and second-degree murder because there was 
ample evidence to establish his identity as the 
perpetrator of the victim’s murder, including a 
witness’s testimony concerning what occurred 
in the victim apartment just before and after 
the murder, the victim’s blood being found on 
defendant’s shoes, and defendant’s incriminat- 
ing statements during phone calls after his 
arrest. State v. Thomas, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 270 (Tenn. Crim. App. 
Apr. 25, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree felony murder 
because the proof was sufficient to establish 
defendant’s identity, as a witness identified 
defendant at trial as the man who pointed a 
gun at her while she was seated in the victim’s 
car. Even though she never saw his face, she 
described his clothing and defendant was the 
only person in the surveillance videos wearing 
that clothing. State v. Lawrence, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 65 (Tenn. Crim. 
App. Feb. 5, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 400 (Tenn. June 3, 2020). 

Rational trier of fact could have found beyond 
a reasonable doubt that defendant inflicted the 
injuries that led to the victim’s death because 
the evidence showed that the three-year-old 
victim died as a result of multiple blunt force 
trauma injuries, the victim sustained her inju- 
ries while in the defendant’s care, and while 
defendant insisted that the victim sustained 
the injuries when she fell down the stairs, other 
evidence offered by the State sufficiently rebut- 
ted this statement. State v. Lowry, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 245 (Tenn. Crim. 
App. Apr. 15, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 581 (Tenn. Sept. 16, 
2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder because the eyewitness, who knew de- 
fendant from routinely buying drugs from him, 
testified that she saw him shoot the victim, she 
identified defendant in a photo lineup and at 
trial as the shooter, and another witness also 
identified defendant. State v. McKenzie, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 412 
(Tenn. Crim. App. June 16, 2020). 

Evidence evidence at trial established defen- 
dant’s identity as the masked assailant at the 
store because using a trained police dog, the 
officers were able to track the suspect to a 
nearby wooded area behind a baseball field, 
defendant was seen hiding in some bushes in 
that wooded area, and he responded to the 
officers’ commands to come out with death 
threats and profanity, after defendant was 
_ taken into custody, the police found several 
items in the immediate vicinity that connected 
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him to the robbery at the store, the police also 
found a piece of white cloth that was consistent 
with the white mask worn by the assailant and 
that was determined to have been cut from a 
t-shirt found in defendant’s bedroom, the cloth- 
ing, gloves, revolver, and white cloth all con- 
tained defendant’s DNA. State v. Miller, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 624 
(Tenn. Crim. App. Sept. 18, 2020). 

Evidence supported defendant’s first degree 
murder conviction because video surveillance 
showed someone in clothing similar to defen- 
dant’s entering and exiting the victim’s apart- 
ment, a beanie with defendant’s DNA and a 
boot print matching defendant’s boot were 
found nearby, the victim’s computer and a knife 
from the apartment were found along the path 
taken by defendant, defendant pawned a ring 
from the apartment, defendant’s cell phone was 
used to search for information about a stab- 
bing, and defendant confessed the crime to a 
jail inmate. State v. McLawhorn, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 686 (Tenn. Crim. 
App. Oct. 20, 2020). 

Evidence sufficiently identified defendant as 
perpetrator of a robbery and shooting that 
resulted in the death of the victim because 
witnesses testified that they saw defendant 
with a gun prior to the murder, that defendant 
told defendant’s parent that defendant commit- 
ted the murder, that defendant tried to per- 
suade a person to be defendant’s alibi, that 
defendant appeared in surveillance photo- 
graphs of the gas station that was robbed, that 
defendant burned clothing after the robbery, 
and that defendant talked about how defendant 
caught a body. State v. Fields, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 47 (Tenn. Crim. 
App. Feb. 10, 2021). 


22. —Attempted First Degree Murder. 

Evidence was sufficient to convict defendant 
of attempted first degree premeditated murder 
because his conduct constituted a substantial 
step towards the killing of the victim, as evi- 
denced by his using a gun to shoot the victim 
while the victim lay unarmed on the ground 
and attempted to crawl away; the evidence of 
premeditation was that defendant made mul- 
tiple attempts to unjam the gun after having 
already shot the victim and walked away from 
the victim before returning to shoot him. State 
v. Gary, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 580 (Tenn. Crim. App. July 31, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first degree 
murder and aggravated assault because it 
showed that he used a gun to shoot multiple 
shots towards the vehicle as the victim drove 
away and several of the shots hit the vehicle. 
State v. Battle, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 673 (Tenn. Crim. App. Aug. 31, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 99 (Tenn. Jan. 18, 2019). 
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Evidence was sufficient to convict defendant 
of attempted first degree premeditated murder 
as defendant’s conduct constituted a substan- 
tial step towards the premeditated and inten- 
tional killing of the victim because the evidence 
of premeditation was that defendant and the 
victim were in a fight prior to the shooting, and 
that defendant brought a weapon to the home 
where he knew the victim would be, concealed 
the weapon in a paper bag, walked up to where 
the victim was standing, made a slang refer- 
ence to shooting someone, and lifted his hand 
and fired the weapon at the victim several 
times; and because the victim was shot in the 
head and the back. State v. Burnette, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 682 (Tenn. 
Crim. App. Sept. 6, 2018). 

Evidence that defendant intended to take a 
vehicle and shot at the victim after he did not 
comply with defendant’s demand for the vehi- 
cle’s keys, the pistol misfired, the victim ran 
and defendant kept shooting, and the victim 
was wounded twice and a second victim was 
wounded once was sufficient for the jury to find 
defendant committed attempted first-degree 
premeditated murder. State v. Grimes, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 829 
(Tenn. Crim. App. Nov. 7, 2018), appeal denied, 
—§.W.3d —, 2019 Tenn. LEXIS 132 (Tenn. Feb. 
20, 2019). 

Evidence that defendant stated that he was 
“fixin to get” the victim and was identified by 
the victim and a witness as the shooter after 
firing five or six rounds toward the victim was 
sufficient to support defendant’s conviction for 
attempted first degree murder. State v. Russell, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 86 
(Tenn. Crim. App. Feb. 8, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted first degree 
murder (resulting in serious bodily injury), be- 
cause the evidence showed that defendant and 
the victim were involved in a physical alterca- 
tion, defendant waited for the victim to return 
home from work, defendant walked up to the 
victim and told the victim, “You know you 
should have killed me,” and defendant pulled a 
bag concealing a revolver from behind defen- 
dant’s back and fired multiple times and 
wounded the victim. State v. Rogers, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 214 (Tenn. 
Crim. App. Apr. 4, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 315 (Tenn. July 
25, 2019). 

Sufficient evidence supported defendant’s 
convictions for attempted first degree murder, 
two counts of aggravated assault, reckless en- 
dangerment, and employment of a firearm dur- 
ing the commission of or attempt to commit a 
dangerous felony because the evidence showed 
defendant fired numerous shots at victims in 
the parking lot of a crowded shopping mall. 
State v. Chambers, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 241 (Tenn. Crim. App. Apr. 
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15, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 330 (Tenn. July 19, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der because it showed that, during a verbal 
altercation with his ex-wife and her boyfriend, 
defendant produced a gun, announced his in- 
tent to shot the boyfriend, and fired twice at the 
boyfriend, even though he was unarmed and 
was attempting to remove himself from the 
disagreement. State v. Myers, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 285 (Tenn. Crim. 
App. Apr. 30, 2019), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 314 (Tenn. July 17, 
2019). 

Evidence was sufficient to support defen- 
dants’ convictions of attempted first-degree 
murder resulting in serious bodily injury be- 
cause they opened fire on a home with people 
inside and were seen by an eyewitness firing 
shots from the car, and while the proof did not 
indicate which defendant actually fired the shot 
that injured the victim both defendants were 
criminally responsible for the conduct of the 
other. State v. Avant, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 415 (Tenn. Crim. App. July 
12, 2019), appeal denied, — S.W.38d —, 2020 
Tenn. LEXIS 53 (Tenn. Jan. 17, 2020). 

Evidence that defendant went to a home 
under the guise of purchasing drugs, intending 
to rob the victims of the drugs, held a gun to one 
victim and shot another, retrieved the drugs, 
and fled in a vehicle taken from a third victim 
was sufficient to establish premeditation and 
intent so as to sustain a conviction for at- 
tempted first degree murder State v. Fleming, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 250 
(Tenn. Crim. App. Apr. 15, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 445 (Tenn. July 
17, 2020). 


23. —Premeditation. 

Evidence supported defendant’s conviction 
for attempted first-degree murder because de- 
fendant, who was upset over the fact that the 
victim, defendant’s estranged spouse, had in- 
troduced their children to the v’s paramour, 
located the victim’s residence using a computer 
search, drove to the house, parked and started 
walking to the house, returned to the vehicle 
and retrieved a large knife, confronted the 
victim at the door of the house, stabbed the 
victim twice with the knife, returned to defen- 
dant’s car, and left the scene. State v. Taylor, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 489 
(Tenn. Crim. App. June 29, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that the victim suffered a fatal 
gunshot wound to the back of his head, it was a 
contact wound, a special agent testified that the 
shotgun only fired as designed, defendant was 
familiar with firearm safety, defendant used a 
deadly weapon on an unarmed, sleeping victim, 
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and the jury could reasonably conclude that 
prior to killing the victim, defendant came up 
with a plan to cover up the crime she planned to 
commit by quickly asserting that it was an 
accident. State v. Brewer, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 579 (Tenn. Crim. App. 
July 31, 2018). 

Evidence that defendant was angry with the 
female victim for stealing his father’s money 
and clients, defendant plotted with an accom- 
plice to recover the money and armed himself, 
defendant argued with the female victim and 
then shot both victims while seated behind 
them in a car, defendant and others dumped 
the bodies and disposed of the victims’ belong- 
ings was sufficient to support defendant’s con- 
viction for first degree premeditated murder. 
State v. Black, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 650 (Tenn. Crim. App. Aug. 22, 
2018). 

Evidence was sufficient to sustain defen- 
dant’s convictions for the first degree premedi- 
tated murder of one victim and the attempted 
first degree murder of a second victim because 
there was overwhelming evidence that he acted 
with premeditation; defendant was involved in 
a verbal altercation with the victims, he made 
phone calls to family members, who arrived 
armed at an apartment complex, and he lured 
the unarmed victims from an apartment with a 
challenge to fight. State v. Carter, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 647 (Tenn. Crim. 
App. Aug. 22, 2018). 

Evidence was sufficient to support his first- 
degree murder conviction; defendant used a 
weapon on the unarmed victim and hid evi- 
dence, his telling the victim that he felt sorry 
for her children immediately before the shoot- 
ing could have been construed as a declaration 
to kill her, and his abandoning the conscious 
victim in the yard was particularly cruel, and 
thus the jury could have inferred premedita- 
tion. State v. Benson, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 825 (Tenn. Crim. App. Nov. 
5, 2018), rev'd, 600 S.W.3d 896, 2020 Tenn. 
LEXIS 155 (Tenn. Apr. 30, 2019). 

Defendant’s conviction for premeditated 
murder was supported by evidence that defen- 
dant and other met prior to the killing where 
defendant agreed to kill the victim in exchange 
for motorcycle repairs and rent money, defen- 
dant prepared for the crimes, and then beat, 
shot, and burned the victim, causing his death. 
State v. Knight, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 914 (Tenn. Crim. App. Dec. 20, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 200 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first degree murder because 
the circumstances of the victim’s death sup- 
ported the jury’s determination that the killing 
was premeditated, as it showed that defendant 
threatened to kill the victim twice before the 
shooting, on the night of the shooting defendant 
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and the victim were arguing, defendant hit the 
victim so forcefully in the head with the gun 
that it fractured the victim’s skull, defendant 
then shot the unarmed victim six times, two of 
the shots were to the back of the victim’s head, 
and defendant did not attempt to help the 
victim but ran away from the scene and hid 
from the police. State v. Edwards, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 18 (Tenn. Crim. 
App. Jan. 8, 2019). 

Evidence supported defendant’s first degree 
murder conviction because the killing was in- 
tentional as defendant’s sibling was shot min- 
utes before the victim was shot and killed, 
defendant went looking for the person who shot 
defendant’s sibling, and defendant was armed 
and clearly had the intent to kill the victim 
when defendant walked up to the unarmed 
victim and shot the victim multiple times. 
There was no proof that the victim provoked 
the shooting or was involved in the shooting of 
defendant’s sibling. State v. Mason, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 54 (Tenn. 
Crim. App. Jan. 28, 2019). 

Evidence supported defendant’s first degree 
murder conviction because the killing was pre- 
meditated as defendant’s sibling was shot min- 
utes before the victim was shot and killed, 
defendant went looking for the person who shot 
defendant’s sibling, and defendant was armed 
and clearly had the intent to kill the victim 
when defendant walked up to the unarmed 
victim and shot the victim multiple times. 
There was no proof that the victim did anything 
to provoke the shooting or that the victim was 
involved in the shooting of defendant’s sibling. 
State v. Mason, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 54 (Tenn. Crim. App. Jan. 28, 
2019). 

Evidence was sufficient to support defen- 
dant’s convictions for the first degree premedi- 
tated murders of two victims because defen- 
dant’s accomplice testified that he saw 
defendant murder one victim and saw the body 
of the second victim after defendant had been 
alone with him minutes before, defendant used 
a knife and a rope on the unarmed victims who 
where particularly vulnerable because of their 
ages, defendant’s method of killing the victims 
was especially cruel, defendant told the accom- 
plice that he killed one victim because she had 
seen his face, and his robbery of the victims’ 
money, credit cards, jewelry indicated another 
motive for the murders, and he attempted to 
clean the crime scene before leaving. State v. 
Jones, 568 S.W.3d 101, 2019 Tenn. LEXIS 19 
(Tenn. Jan. 30, 2019), cert. denied, Jones v. 
Tennessee, 205 L. Ed. 2d 144, 140 S. Ct. 262, — 
U.S. —, 2019 U.S. LEXIS 5344 (U.S. Oct. 7, 
2019). 

Evidence was sufficient to support defen- 
dant’s murder conviction because it showed 
that the 35-year-old defendant struck the 69- 
year-old morbidly obese, semi-invalid victim 
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from behind with a severe blow to the top of the 
head with a hammer, beat him savagely about 
the head and torso with the hammer, cut his 
jugular vein with a knife after he was rendered 
unconscious by the blows to his head, planted a 
weapon in his dead hand, cleaned the scene 
using latex gloves she brought with her and a 
bleach cleanser, removed and buried evidence, 
and purposefully misdirected law officers in 
their investigation. State v. Gregoire, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 126 (Tenn. 
Crim. App. Feb. 25, 2019). 

Evidence was sufficient to support’ defen- 
dant’s conviction of first-degree murder be- 
cause defendant confessed that he killed the 
victim, he admitted that he had thought about 
killing the victim for some time, that he re- 
trieved his rifle from his grandfather expressly 
for the purpose of shooting the victim, and that 
he engaged in target practice with the rifle in 
the days before the shooting to ensure that his 
aim was true, and he repeatedly emphasized 
that he felt no remorse for killing the victim 
and that he was fully aware that he would 
likely serve “life in the penitentiary or several 
years for this” and that he might even get the 
death penalty. State v. Parker, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 127 (Tenn. Crim. 
App. Feb. 25, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted first-degree 
murder because the State established premedi- 
tation by showing that defendant was angry 
with his girlfriend over her plans to move out of 
state, he procured a weapon, he blocked the 
apartment door and pretended to reach for his 
cell phone, he fired multiple times at the vic- 
tims, he reloaded the weapon, he failed to 
render aid to his girlfriend and her children, 
and the shootings were particularly cruel, as 
she shot his girlfriend and her children in front 
of each other and other family members. State 
v. Woodley, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 151 (Tenn. Crim. App. Mar. 11, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
310 (Tenn. July 24, 2019). 

Evidence that, following an argument, defen- 
dant and codefendant began shooting at the 
victims and continued to open fire on them as 
they attempted to flee, and pulled to next to the 
victims’ car once it crashed and continued 
shooting, was sufficient to sustain defendant’s 
conviction for first degree premeditated mur- 
der. State v. Swift, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 195 (Tenn. Crim. App. Mar. 
28, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted first degree 
murder (resulting in serious bodily injury), be- 
cause the evidence showed premeditation in 
that defendant and the victim were involved in 
a physical altercation, defendant waited for the 
victim to return home from work, defendant 
walked up to the victim and told the victim, 
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“You know you should have killed me,” and 
defendant pulled a bag concealing a revolver 
from behind defendant’s back and fired mul- 
tiple times and wounded the victim. State v. 
Rogers, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 214 (Tenn. Crim. App. Apr. 4, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
315 (Tenn. July 25, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der because it showed that both before and 
after a drug transaction defendant and the 
victim argued, defendant shot the victim in the 
face, and he disposed of the gun by throwing it 
from a bridge. Defendant also failed to render 
aid to the victim and fled the scene. State v. 
Ward, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 202 (Tenn. Crim. App. Apr. 1, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
331 (Tenn. July 18, 2019). 

Record was sufficient to establish that defen- 
dant committed the premeditated murder of 
the victim and that his mental health did not 
prevent his actions from being premeditated 
and intentional because he walked three blocks 
to the victims’ house armed with two handguns, 
he shot two of the victims three times each, and 
after attempting to shoot himself he calmly 
walked back to his house and told a neighbor to 
call the police. State v. Burrow, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 227 (Tenn. Crim. 
App. Apr. 9, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 433 (Tenn. Aug. 20, 2019). 

Evidence was sufficient to show premedita- 
tion because defendant had been searching for 
the victim in the days leading up to the shoot- 
ing, defendant removed his electronic monitor- 
ing device a few days before the shooting, 
defendant planned in advance to miss his 
scheduled court appearance on the day of the 
shooting, the victim sustained multiple gun- 
shot wounds and was unarmed when he was 
found, there was no evidence that items had 
been taken from the victim, and during the 
abduction of a second victim defendant boasted 
about committing other murders that day. 
State v. Brown, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 220 (Tenn. Crim. App. Apr. 8, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 387 (Tenn. Aug. 15, 2019). 

Evidence supported defendant’s conviction 
for first degree murder because witnesses tes- 
tified that the assault on the victim began 
shortly after defendant’s arrival at a residence, 
and, by the time the victim was dumped at a 
cemetery, the victim had been beaten with fists, 
resulting in a broken nose and a variety of 
bruises on the victim’s face, and with a tire 
iron, resulting in a broken rib and a collapsed 
lung. Defendant told a police detective that 
defendant then stomped the victim’s head, and 
that’s what killed the victim. State v. Massen- 
gale, — S.W3d —, 2019 Tenn. Crim. App. 
LEXIS 290 (Tenn. Crim. App. May 2, 2019), 
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appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
390 (Tenn. Aug. 14, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of first degree premeditated 
murder, first degree felony murder, and aggra- 
vated robbery because he discussed his plan to 
kill the victim and hide her body when he was 
previously incarcerated for assaulting the vic- 
tim, witnesses testified that a maroon car was 
seen at the motel, the maroon car defendant 
was driving when he was arrested contained 
blood and DNA consistent with that of the 
victim, and defendant told an inmate that he 
shot the victim in the chest and the head. State 
v. Rimmer, — 8.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 322 (Tenn. Crim. App. May 21, 2019). 

Evidence was sufficient to support defen- 
dant’s first degree premeditated murder convic- 
tion because defendant requested a witness to 
drive defendant to the scene of a fight where 
the victim and a group of men were fighting, 
defendant spoke angrily to the victim and pro- 
voked the fighting, defendant admitted to chas- 
ing the victim into the woods, defendant admit- 
ted to shooting once at the victim who died from 
a gunshot wound, and defendant appeared to 
lack emotion after the shooting, disposed of the 
weapon, and fled the jurisdiction. State v. Fra- 
zier, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 385 (Tenn. Crim. App. July 1, 2019). 

Evidence was sufficient to support defen- 
dants’ convictions of first-degree murder be- 
cause it showed that they fired multiple shots 
into a house after calling the home to see if a 
particular person was at the house, and the fact 
that they did not kill their intended victim was 
irrelevant. State v. Avant, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 415 (Tenn. Crim. App. 
July 12, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 53 (Tenn. Jan. 17, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree murder be- 
cause the evidence of defendant’s calm and 
sober demeanor when defendant drove the vic- 
tim into the middle of nowhere one night and 
got into the backseat to fasten a shoelace 
around the victim’s neck when coupled with the 
fact that defendant pushed the victim, who was 
by then beginning to turn blue from lack of 
oxygen, out of the car with no hope of rescue 
established that defendant acted in a manner 
sufficient to satisfy the elements of intent and 
premeditation. State v. Ponder, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 504 (Tenn. Crim. 
App. Aug. 21, 2019), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 559 (Tenn. Dec. 5, 2019). 

Evidence was sufficient for a rational trier of 
fact to find defendant guilty of premeditated 
first degree murder, as it showed that defen- 
dant exited the residence, admitted going to his 
vehicle, and then reentered the residence and 
shot the unarmed victim on the couch while 
trying his shoes State v. Davenport, — S.W.3d 
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—, 2019 Tenn. Crim. App. LEXIS 513 (Tenn. 
Crim. App. Aug. 28, 2019). 

Evidence was sufficient to support defen- 
dant’s first-degree murder conviction because 
established that defendant acted with premedi- 
tation when he intentionally killed the victim 
as it showed that the victim and defendant had 
quarreled before the murder, defendant’s girl- 
friend overhead him talking about killing some- 
one, defendant admitted to police that he shot 
the victim twice, the victim was shot twice at 
close range with the same 12-gauge shotgun 
later recovered from the girlfriend’s vehicle, 
and after shooting the victim defendant re- 
turned to his mother’s house, where he changed 
clothes before returning to the scene of the 
crime, and at the scene he caused a disturbance 
by trying to enter the crime scene. State v. 
Watison, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 552 (Tenn. Crim. App. Aug. 30, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
47 (Tenn. Jan. 17, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that defendant and the code- 
fendant planned and executed the crimes 
jointly and with a common intent, and that 
defendant told a cellmate that he “tricked” the 
codefendant into killing the victim. State v. 
Mitchell, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 744 (Tenn. Crim. App. Nov. 19, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that defendant and his code- 
fendant lured the victims to the cemetery under 
the pretext of purchasing drugs, defendant 
threatened to kill the victim and before the 
crimes pulled a gun on him, defendant made 
jailhouse admissions and bragged about the 
crimes, and he provided information in a fed- 
eral proffer that included details about the 
crimes that had not been released to the public. 
State v. Mitchell, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 744 (Tenn. Crim. App. Nov. 
19, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first-degree 
premeditated murder because there was proof 
that defendant harbored animus toward one of 
the victims, that he retrieved his gun from his 
vehicle, he announced his intention of killing 
his wife, and he took aim and fired in the 
direction of his wife and the victim in the 
vehicle. State v. Stinnett, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 89 (Tenn. Crim. App. 
Feb. 12, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 389 (Tenn. June 5, 2020). 

Evidence supported defendant’s first-degree 
premeditated murder conviction because defen- 
dant, who faced possible dismissal at work, 
took a gun to work for purpose of killing defen- 
dant’s manager, inquired as to other employees’ 
lunch plans and waited until most of the em- 
ployees had left the building for lunch before 
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shooting the victim multiple times in the vic- 
tim’s office, took the surveillance system at 
work to avoid detection, left the premises in 
defendant’s car, and did not return from lunch 
or respond to colleagues’ attempts at contact. 
State v. Taylor, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 147 (Tenn. Crim. App. Feb. 26, 
2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder because the evidence of premeditation 
was overwhelming, as a witness heard defen- 
dant stated he was armed and ready to shoot, 
two witnesses testified that the victim did not 
draw a gun or make physical contact, the 911 
recording reflected that the victim repeatedly 
begged for his life before being shot, and defen- 
dant did not attempt to aid the victim and fled 
the scene. State v. Odom, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 157 (Tenn. Crim. App. 
Feb. 28, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 361 (Tenn. June 5, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for first-degree premeditated 
murder because it showed that in an effort to 
avoid arrest defendant struggled with the offi- 
cer, pushed him, and shot the officer eight 
times, many at close range. Defendant did not 
seek to render aid to the officer, but fled the 
scene and took a car at gunpoint. State v. 
Wilbourn, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 242 (Tenn. Crim. App. Apr. 15, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
409 (Tenn. Aug. 11, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that he and the victim had 
been feuding, while the victim was inside the 
market defendant pulled into the parking lot 
and blocked his car, and defendant immediately 
began firing at the victim as the victim walked 
out of the market. State v. Thompson, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 573 (Tenn. 
Crim. App. Aug. 20, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of premeditated first-degree 
murder because he made preparations to con- 
ceal his identity prior to the killing by cutting a 
mask from a t-shirt, he used a deadly weapon 
against an unarmed victim, immediately prior 
to the shooting defendant threatened that he 
would shoot him in the head if the victim did 
not comply with defendant’s demands, he fired 
one shot that narrowly missed the victim’s 
head, and defendant fatally shot the victim in 
the back of the head. State v. Miller, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 624 (Tenn. 
Crim. App. Sept. 18, 2020). 

Defendant acted with the intent to kill and 
with premeditation in that defendant traded 
handguns for a high-powered assault rifle; de- 
fendant stopped defendant’s car at a red light 
on a street, lowered the window, pointed the 
rifle toward an unarmed group of people on a 
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sidewalk who did not provoke defendant, and 
fired a shot, paused, and fired a second shot; 
and defendant fled the scene and disposed of 
the rifle during a high-speed police pursuit. 
State v. Corbin, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 664 (Tenn. Crim. App. Oct. 9, 
2020). 

Rational jury could have found that defen- 
dant’s killing of the victim was premeditated 
and intentional, as the victim’s roommate ob- 
served defendant come to the victim’s home the 
day the victim died, surveillance video showed 
defendant carrying something heavy in his 
jacket pocket when he entered the home, defen- 
dant acknowledged hitting the victim with a 
sledgehammer, and defendant destroyed evi- 
dence of the killing. State v. Oeser, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 795 (Tenn. Crim. 
App. Dec. 11, 2020). 

Defendant’s claim that the State failed to 
establish evidence of premeditation as to the 
charge of attempted first-degree murder 
against the victim’s unborn child failed, as the 
record established that prior to the attack, 
defendant expressed his desire for the victim’s 
child to be aborted if male, and within hours of 
learning the baby was a boy, defendant carried 
out an attack on the victim during which he 
directly stabbed her in the stomach and stated 
he intended to kill the baby. State v. Estes, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 14 
(Tenn. Crim. App. Jan. 6, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first-degree 
murder because defendant by his own admis- 
sions stated that he was not drunk when he 
fired the shots at the officers and bystanders, 
defendant declared an intent to kill his girl- 
friend when he pointed a handgun at her head 
inside their bedroom, he used two different 
rifles to shoot at the victims at least 52 times, 
he emptied the clips from both rifles, he made 
impact with all three police vehicles and he hit 
his girlfriend and a deputy, and he left and 
went to hide in a nearby cave when a sergeant 
returned fire. State v. Pitts, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 71 (Tenn. Crim. App. 
Mar. 4, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree premeditated 
murder because it showed that defendant 
strangled the victim and she died from her 
injuries, the victim had bruising on her neck 
and petechiae in her eyes and lips consistent 
with strangulation, and defendant stated in his 
police interview that he choked the victim until 
she went limp and then placed her in the 
bathtub to make it look like a suicide. On the 
day before the murder, defendant wrote a note 
on his cell phone detailing the story he would 
give to police after the murder. State v. Bell, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 73 
(Tenn. Crim. App. Mar. 3, 2021). 
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Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder because, even though defendant argued 
that he killed the victim during a heated argu- 
ment, the evidence showed that the victim was 
killed by multiple blows to the face and skull 
with a hammer, the medical examiner counted 
14 separate impact sites on the victim’s skull, 
there was no evidence of a struggle, and the 
victim was unarmed with no defensive wounds. 
State v. Long, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 81 (Tenn. Crim. App. Mar. 8, 2021). 

Evidence that defendant fled in his car at 
high speeds from the police officer victim, fired 
two shots from a pump-action shotgun striking 
the victim’s patrol car, continued to flee, fired a 
shotgun blast striking the victim in the arm 
and then fired four more shots before fleeing 
the scene was sufficient to support defendant’s 
attempted first degree murder conviction. State 
v. Wilson, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 122 (Tenn. Crim. App. Mar. 31, 2021). 


25. Jury Instructions. 

Trial court did not err in instructing the jury 
because defendant agreed to the proposed in- 
structions, which contained proper statements 
of the law; the trial court’s instructions tracked 
the language of the relevant statutes for first 
degree premeditated murder, criminal attempt, 
and employing a firearm during the commis- 
sion of a dangerous felony, and they followed 
the Tennessee Pattern Jury Instructions. State 
v. Gary, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 580 (Tenn. Crim. App. July 31, 2018). 

Defendant did not show it was plain error not 
to instruct a jury on the lesser included offense 
of misdemeanor reckless endangerment be- 
cause the jury was instructed on the lesser 
included offenses of attempted second degree 
murder and attempted voluntary manslaugh- 
ter but chose to convict defendant of attempted 
first degree murder, so defendant did not show 
a reasonable probability that a reasonable jury 
would have convicted defendant of misde- 
meanor reckless endangerment instead of at- 
tempted first degree murder. State v. Cham- 
bers, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 241 (Tenn. Crim. App. Apr. 15, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
330 (Tenn. July 19, 2019). 


26. Sentencing. 

Trial court did not abuse its discretion by 
imposing partial consecutive sentencing and a 
total effective sentence of life plus 24 years for 
first degree felony and premeditated murder, 
aggravated robbery, attempted aggravated rob- 
bery, aggravated burglary, and employment of a 
firearm; defendant committed six distinct vio- 
lations of the law and the trial court properly 
applied the dangerous offender category after 
making the necessary findings, which included 
in part his long history of being a drug dealer 
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and being affiliated with a gang. State v. Aus- 
tin, — S.W.3d —, 2018 Tenn. Crim. App. LEXIS 
758 (Tenn. Crim. App. Oct. 5, 2018). 

Movant was authorized to file second or suc- 
cessive § 2255 motion because he made out 
prima facie case, given questionable validity of 
18 U.S.C.S. § 924(c) s residual clause as well 
as lack of binding Sixth Circuit authority estab- 
lishing that T.C.A. § 39-13-202(a)(1) categori- 
cally involved use of violent physical force. In re 
Wilson, — F.3d —, — FED App. —, 2019 U.S. 
App. LEXIS 4626 (6th Cir. Feb. 14, 2019). 

Trial court properly imposed consecutive sen- 
tencing for defendant’s convictions of especially 
aggravated robbery and first-degree murder 
because defendant was a dangerous offender as 
the trial court described in detail the horrific 
injuries that the victim suffered after defen- 
dant attacked him in his own home without 
provocation; and consecutive sentencing was 
reasonably related to the severity of the of- 
fenses and the need to protect the public from 
defendant’s future criminal conduct. State v. 
Belt, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 208 (Tenn. Crim. App. Mar. 29, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
327 (Tenn. July 25, 2019). 

Twenty-five-year sentence defendant re- 
ceived for attempted first degree murder was 
not excessive because a 10-year sentence for 
the firearms offense and consecutive sentenc- 
ing for the two conviction offenses of attempted 
first-degree murder were required. State v. 
Ward, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 202 (Tenn. Crim. App. Apr. 1, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
331 (Tenn. July 18, 2019). 

Defendant challenged his life sentence, but 
the law surrounding the imposition of a life 
sentence for first degree murder was not in 
question and the court was bound by its previ- 
ous determination that defendant’s life sen- 
tence was constitutional, as the sentence did 
not reach the considerations of Miller v. Ala- 
bama. State v. Henderson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 567 (Tenn. Crim. App. 
Sept. 12, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 526 (Tenn. Dec. 10, 2019). 

Petitioner did not state a colorable claim 
upon which relief could be granted when he 
claimed that his sentence of life imprisonment 
violated the prohibition against cruel and un- 
usual punishment because he was a juvenile at 
the time of the offense because he received a life 
sentence that had early release eligibility and 
therefore his sentence is not unconstitutional. 
Siler v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 197 (Tenn. Crim. App. Mar. 24, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 424 (Tenn. Aug. 7, 2020). 

Trial court did not err in sentencing defen- 
dant to 40 years for the facilitation of first- 
degree, felony murder conviction and 20 years 
for the attempted especially aggravated rob- 
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bery conviction because the trial court properly 
considered defendant’s criminal history and the 
statutory criteria in finding defendant to be a 
Range II, multiple offender; the trial court 
reviewed the presentence report, the nature 
and characteristics of the criminal conduct in- 
volved, the applicable enhancement and miti- 
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gating factors, and defendant’s potential for 
rehabilitation; and the presentence report 
listed defendant’s criminal history which began 
in 1995 at the age of 16 and included numerous 
misdemeanor and felony convictions. State v. 
Bowen, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Apr. 18, 2021). 


39-13-202. First degree murder. [Effective on October 1, 2021. See the 
version effective until October 1, 2021.] 


(a) First degree murder is: 

(1) A premeditated and intentional killing of another; 

(2) A killing of another committed in the perpetration of or attempt to 
perpetrate any first degree murder, arson, rape, robbery, burglary, theft, 
kidnapping, aggravated abuse of an elderly or vulnerable adult in violation 
of § 39-15-511, aggravated neglect of an elderly or vulnerable adult in 
violation of § 39-15-508, aggravated child abuse, aggravated child neglect, 
rape of a child, aggravated rape of a child, or aircraft piracy; or 

(3) A killing of another committed as the result of the unlawful throwing, 
placing or discharging of a destructive device or bomb. 

(4) A killing of another in the perpetration or attempted perpetration of an 
act of terrorism in violation of § 39-13-8085. 

(b) No culpable mental state is required for conviction under subdivisions 
(a)(2) - (4), except the intent to commit the enumerated offenses or acts in those 
subdivisions. 

(c)(1L) Except as provided in subdivision (c)(2), a person convicted of first 

degree murder under subdivisions (a)(1) - (4) shall be punished by: 

(A) Death; 
(B) Imprisonment for life without possibility of parole; or 
(C) Imprisonment for life. 

(2) If a person convicted of first degree murder under subdivision (a)(4) 
was an adult at the time of commission of the offense, then the person shall be 
punished by: 

(A) Death; or 
(B) Imprisonment for life without possibility of parole. 

(d) Notwithstanding §$ 39-12-107, a person convicted of attempted first 
degree murder may be sentenced to imprisonment for life without possibility of 
parole if the court finds the person committed the offense against any law 
enforcement officer, correctional officer, department of correction employee, 
probation and parole officer, emergency medical or rescue worker, emergency 
medical technician, paramedic, or firefighter, who was engaged in the perfor- 
mance of official duties, and the person knew or reasonably should have known 
that the victim was a law enforcement officer, correctional officer, department of 
correction employee, probation and parole officer, emergency medical or rescue 
worker, emergency medical technician, paramedic, or firefighter engaged in the 
performance of official duties. 

(e) As used in subdivision (a)(1), “premeditation” is an act done after the 
exercise of reflection and judgment. “Premeditation” means that the intent to 
kill must have been formed prior to the act itself. It is not necessary that the 
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purpose to kill preexist in the mind of the accused for any definite period of time. 
The mental state of the accused at the time the accused allegedly decided to kill 
must be carefully considered in order to determine whether the accused was 
sufficiently free from excitement and passion as to be capable of premeditation. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 15; 
1991, ch. 377, § 2; 19938, ch. 338, § 1; 1993, ch. 
473, § 1; 1994, ch. 883, § 1; 1995, ch. 460, § 1; 
1998, ch. 1040, § 3; 2002, ch. 849, § 2a; 2007, 
ch. 158, § 2; 2018, ch. 1050, § 6; 2021, ch. 394, 
§ 1; 2021, ch. 500, § 2; 2021, ch. 528, §§ 1-4. 


Compiler’s Notes. 

Acts 2021, ch. 394, § 3 provided that the act, 
which amended this section, applies to offenses 
committed on or after July 1, 2021. 

Acts 2021, ch. 500, § 1 provided that the act 
is known and may be cited as the “Safe Seniors 
Act of 2021”. 


Amendments. 

The 2021 amendment by ch. 394, added (d); 
and redesignated former (d) as (e). 

The 2021 amendment by ch. 500, effective 
October 1, 2021, substituted “aggravated abuse 


of an elderly or vulnerable adult in violation of 
§ 39-15-511” for “physical abuse in violation of 
§ 71-6-119” in (a)(2). 

The 2021 amendment by ch. 528, deleted “act 
of terrorism,” following “first degree murder,” in 
(a)(2); added (a)(4); substituted “subdivisions 
(a)(2) - (4)” for “subdivision (a)(2) or (a)(3)” in 
(b); redesignated the introductory language of 
(c) as (c)(1); in present (c)(1), added “Except as 
provided in subdivision (c)(2), a” at the begin- 
ning of the paragraph and inserted “under 
subdivisions (a)(1) - (4)”; redesignated former 
(c)(1)—(c)(3) as (c)(1)(A)—(e)(1)(C); and added 
(c)(2). 


Effective Dates. 

Acts 2021, ch. 394, § 3. July 1, 2021. 

Acts 2021, ch. 500, § 19. October 1, 2021; 
provided, that for the purposes of rulemaking, 
the act took effect May 25, 2021. 

Acts 2021, ch. 528, § 22. July 1, 2021. 
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3. Double Jeopardy. 

Defendant’s convictions for first degree 
felony murder, aggravated robbery, and at- 
tempted aggravated robbery were all based on 
discrete acts or involved multiple victims; 
therefore, they did not satisfy the threshold 
inquiry of the Blockburger test, and double 
jeopardy did not bar defendant’s conviction for 
aggravated burglary along with his convictions 
for aggravated robbery and attempted aggra- 
vated robbery. State v. Austin, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 758 (Tenn. Crim. 
App. Oct. 5, 2018). 


Indictment charging defendants with at- 
tempted first degree murder was sufficient to 
protect defendants against double jeopardy 
even though it did not identify the victims 
because the indictments specified the day on 
which the shooting happened, specifically ref- 
erenced the surveillance videos that captured 
the shooting on film, and specifically differenti- 
ated the victims by the clothing that they were 
wearing. If the victims were to come forward 
after the current prosecution had ended, the 
State and defendants would have enough infor- 
mation to determine that the victims were 
speaking of the same shooting, thereby preclud- 
ing a second prosecution for the same offenses. 
State v. Bowen, — $.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 454 (Tenn. Crim. App. June 30, 
2020). 


4. Elements. 


6. —Premeditation. 

In a case in which defendant was charged 
with first degree premeditated murder, but 
convicted of the lesser-included offense of vol- 
untary manslaughter, the trial court did not err 
in denying defendant alternative sentencing, 
and in holding that confinement was appropri- 
ate due to defendant’s history of criminal con- 
duct and to avoid depreciating the seriousness 
of the offense because the record supported the 
determination that defendant had a long his- 
tory of criminal conduct, including continued 
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long-term use of illegal drugs, which did not 
cease even after the victim’s death. State v. 
Jarman, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 832 (Tenn. Crim. App. Nov. 8, 2018), 
rev d, 604 S.W.3d 24, 2020 Tenn. LEXIS 267 
(Tenn. July 6, 2020). 

Element of premeditation was proven as the 
evidence showed that the killing took place over 
a span of time, even if the medical examiner did 
not explicitly state such; there were both stab- 
bing and slashing wounds and different direc- 
tions in which the wounds were inflicted, plus 
the victim, defendant’s grandmother, aspirated 
and swallowed her own blood. The jury was free 
to reject the argument that the killing was the 
result of defendant’s excited and disordered 
mind. State v. Morgan, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 393 (Tenn. Crim. App. June 
5, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 518 (Tenn. Oct. 7, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that defendant was angry with 
the victim, defendant made comments in what 
could be inferred as an attempt to bait the 
victim, defendant stabbed the victim for several 
minutes before finally slitting his throat, and 
the victim had 40 stab wounds. After the kill- 
ing, defendant washed his clothes and disposed 
of the knife. State v. Whitaker, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 397 (Tenn. Crim. 
App. June 9, 2020). 

Criminal court properly sentenced defendant 
to life imprisonment after the jury convicted 
him of first-degree premeditated murder for a 
shooting he committed at his former workplace 
because the jury could have reasonably inferred 
from the facts that defendant killed the victim 
(a co-worker) in an unprovoked act of violence 
as a response to his termination from his em- 
ployment for leaving the victim alone in a 
dangerous job that required both employees. 
State v. York, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 121 (Tenn. Crim. App. Mar. 30, 
2021). 


7. Sufficiency of Indictment. 

Because a count of the indictment alleged an 
attempted felony murder, which was not an 
offense in Tennessee, petitioner’s conviction for 
that count had to be reversed and the indict- 
ment dismissed; there was nothing in the re- 
cord that indicated the indictment was 
amended to attempted first degree premedi- 
tated murder before petitioner entered his plea 
of guilt. Wi v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 229 (Tenn. Crim. App. Apr. 
10, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 257 (Tenn. June 19, 2019). 

Defendants’ argument that the Clark deci- 
sion did not apply to the indictment charging 
them with attempted first-degree murder be- 
cause a bill of particulars could not provide 
them with the names of the victims, as the 
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State did not know who they were and could not 
provide them in a bill of particulars, was un- 
availing because a bill of particulars would be 
superfluous as the indictment provided the 
date and location of the offense, the clothing 
each victim was wearing, and identified the 
surveillance video that showed the exact con- 
duct charged. State v. Bowen, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 454 (Tenn. Crim. 
App. June 30, 2020). 

Indictment charging defendants with at- 
tempted first-degree murder was not insuffi- 
cient for failing to name the victims because the 
identity of the victim was not an essential 
element of the offense. State v. Bowen, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 454 
(Tenn. Crim. App. June 30, 2020). 

Defendant’s indictment for attempted first- 
degree murder was sufficient to permit him to 
be tried on that charge because the indictment 
necessarily implied the attempted homicide 
was intentional as the element of premedita- 
tion required a previously formed design or 
intent to kill; the indictment clearly stated that 
the alleged offense occurred with premeditation 
and was a Class A felony; and the only at- 
tempted homicide offense that had an element 
of premeditation and was a Class A felony was 
attempted first-degree murder. State v. Robin- 
son, — S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
96 (Tenn. Crim. App. Mar. 17, 2021). 


7.5 Severance of Offenses. 

Trial court erred by denying defendant’s mo- 
tion to sever his first-degree murder charge 
from offenses concerning a second victim be- 
cause the evidence presented at the severance 
hearings failed to establish that the offenses 
were part of a common scheme or plan, as they 
involved separate acts against different victims 
the occurred at different times by different 
means. The error was not harmless because the 
failure to sever the offenses allowed the State to 
bolster its proof of the murder charge, for which 
the proof was not overwhelming, with evidence 
of the other offenses and more probably than 
not affected the verdict. State v. Brown, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 220 
(Tenn. Crim. App. Apr. 8, 2019), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 387 (Tenn. 
Aug. 15, 2019). 

Trial court did not err by declining the sever 
the homicide charges from the unlawful posses- 
sion of a firearm by a convicted felon charge 
because the offenses were subject to mandatory 
joinder as they arose from the same conduct 
and defendant chose to stipulate to his criminal 
record which mitigated any prejudicial effect 
that substantive evidence of his convictions 
would have had. State v. Johnson, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 736 (Tenn. Crim. 
App. Nov. 14, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 168 (Tenn. Apr. 1, 2020). 
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8. Lesser Included Offenses. 

Defendant was not entitled at defendant’s 
trial for first degree premeditated murder to a 
jury instruction on the lesser-included offense 
of voluntary manslaughter because the un- 
armed victim did nothing to provoke defendant 
before defendant shot the victim. There was no 
evidence that defendant killed the victim while 
in a state of passion produced by adequate 
provocation sufficient to lead a reasonable per- 
son to act in an irrational manner, and there 
was no proof that the victim was involved in the 
earlier shooting of defendant’s sibling. State v. 
Mason, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 54 (Tenn. Crim. App. Jan. 28, 2019). 


10. Felony Murder. 

Evidence was sufficient to sustain defen- 
dant’s conviction for first degree felony murder; 
defendant killed the victim during the attempt 
to perpetrate a robbery, and the killing was 
connected in time, place, and continuity of 
action to defendant’s attempt to rob the vic- 
tims. State v. Austin, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 758 (Tenn. Crim. App. Oct. 5, 
2018). 

Evidence that defendant admitted striking 
the victim in the head with a rock multiple 
times and leaving him face down in a river 
embankment, defendant returned to his car 
and put on gloves, then opened the door and 
trunk of the victim’s car and took the victim’s 
keys, phone and a tin can of money, and re- 
turned to his car and left was sufficient to 
sustain defendant’s conviction for felony mur- 
der. State v. Barish, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 10 (Tenn. Crim. App. Jan. 4, 
2019). 

Evidence was sufficient to support defen- 
dant’s convictions for the first degree felony 
murders of the two victims during the perpe- 
tration of a robbery because it showed that 
defendant used violence to accomplish the theft 
of two billfolds from one victim and the theft of 
money, credit cards, and jewelry from the other 
victim, and the proof further established that 
the victims died as a result of injuries sustained 
from defendant’s use of violence. State v. Jones, 
568 S.W.3d 101, 2019 Tenn. LEXIS 19 (Tenn. 
Jan. 30, 2019), cert. denied, Jones v. Tennessee, 
205 L. Ed. 2d 144, 140 S. Ct. 262, — U.S. —, 
2019 U.S. LEXIS 5344 (U.S. Oct. 7, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of felony murder because it 
showed that he and an accomplice entered the 
victim’s apartment after seeing her in the hall- 
way and stole money from her wallet and 
purse, the accomplice hit the victim after which 
defendant noticed that she was no longer mov- 
ing while on the floor, defendant and the accom- 
plice left the victim’s apartment, and she was 
found dead a number of hours later, and the 
State’s witness testified that the cause of her 
death was homicide. State v. Garland, — 
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S.W.3d —, 2019 Tenn. Crim. App. LEXIS 74 
(Tenn. Crim. App. Feb. 5, 2019). 

Sufficient evidence supported defendant’s 
felony murder conviction because the evidence 
showed defendant killed a victim during the 
attempted perpetration of a robbery. State v. 
Toles, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 315 (Tenn. Crim. App. May 17, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
462 (Tenn. Sept. 20, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree felony murder 
because it showed that defendant and his code- 
fendant planned and executed a robbery or 
attempted robbery of the victims while armed 
with a shotgun and the victims both suffered 
fatal shotgun wounds during the robbery. State 
v. Mitchell, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 744 (Tenn. Crim. App. Nov. 19, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree felony murder 
because the second car theft was sufficiently 
connected to the killing such that it could form 
the basis of felony murder, as the victim had 
used his spare key to open the car door, thereby 
reacquiring control over the car, and immedi- 
ately after defendant shot the victim he and 
another man drove away in the car. State v. 
Odom, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 157 (Tenn. Crim. App. Feb. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
361 (Tenn. June 5, 2020). 

Although defendant claimed that defendant 
shot the victim in self-defense, the evidence 
supported defendant’s felony murder in the 
perpetration of a burglary conviction because 
defendant admitted to looking for the victim to 
recoup money, surveillance footage showed de- 
fendant approach the victim’s car with a gun 
drawn and open the door, a cartridge casing 
was found inside the car, and casings ejected to 
the right side of defendant’s gun. Defendant’s 
hand or the gun entered the car, accompanied 
by an intent to commit a felony, theft, or as- 
sault. State v. Glass, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 402 (Tenn. Crim. App. June 
9, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 553 (Tenn. Oct. 7, 2020). 

Although defendant claimed that defendant 
shot the victim in self-dense, the evidence sup- 
ported defendant’s felony murder in the perpe- 
tration of a theft or robbery conviction because 
defendant admitted that defendant intended to 
confront the victim about money, surveillance 
video showed that defendant was armed as 
defendant approached the victim’s car, defen- 
dant admitted that the victim thrust money at 
defendant, the surveillance video captured de- 
fendant picking something up from the ground, 
and no money was discovered in or near the car. 
State v. Glass, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 402 (Tenn. Crim. App. June 9, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 553 (Tenn. Oct. 7, 2020). 
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Evidence was sufficient to support defen- 
dant’s conviction of felony murder because it 
showed he entered the market wearing a mask 
and carrying a gun, he approached the victim 
with his gun drawn and threatened the victim, 
when the victim did not comply with his de- 
mands defendant fired at the victim’s head 
twice fatally wounding him, and he jumped 
over the counter and attempted to open the 
cash register. State v. Miller, —S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 624 (Tenn. Crim. App. 
Sept. 18, 2020). 


11. —Lesser Included Offenses. 

Even though the trial court erred by failing to 
instruct the jury on the lesser-included offenses 
of reckless homicide and criminally negligent 
homicide relative to the felony murder charge, 
as the key issue in the case was defendant’s 
mental state, the error was harmless because 
the jury was properly instructed on all lesser- 
included offenses in the first degree premedi- 
tated murder count, including reckless homi- 
cide and criminally negligent homicide, and the 
jury’s guilty verdict in that count entailed find- 
ing that defendant acted with premeditation, 
rejecting that he acted recklessly or in self- 
defense. State v. Odom, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 157 (Tenn. Crim. App. 
Feb. 28, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 361 (Tenn. June 5, 2020). 


17. Evidentiary Rulings. 


18. —Admissibility. 

Trial court did not abuse its discretion by 
admitting into evidence video footage from the 
ambulance that portrayed defendant immedi- 
ately after her arrest because its probative 
value outweighed any prejudice in the first- 
degree murder case where the primary issue at 
trial was whether defendant acted with pre- 
meditation. The video showed that defendant 
was visibly emotional and belligerent, she 
yelled about the abuse she suffered, claimed 
that she was to blame, and told the officer how 
long she had been drinking. State v. Sherlin, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 555 
(Tenn. Crim. App. July 24, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 777 
(Tenn. Dec. 7, 2018). 


19. —Photographs of Victim. 

There was no error in the trial court’s deci- 
sion to admit the frontal autopsy photograph 
that showed a comprehensive view of the inju- 
ries to the victim’s throat; the photograph was 
highly probative of the nature of the victim’s 
injuries, it was offered to illustrate the medical 
examiner’s testimony, it was relevant to the 
issue of defendant’s premeditation and intent, 
and its probative value was not substantially 
outweighed by its gruesome or horrifying char- 
acter. State v. Morgan, — S.W.3d —, 2020 Tenn. 
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Crim. App. LEXIS 393 (Tenn. Crim. App. June 
5, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 518 (Tenn. Oct. 7, 2020). 


20. Evidence Sufficient. 

Evidence that, the night before the shooting, 
defendant stated that those who did not help 
him move forward with his invention for Home- 
land Security should be shot and defendant 
received knives and a shotgun and shot the 
victim while he mowed the lawn supported the 
conviction for first-degree murder. State v. 
Baker, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 649 (Tenn. Crim. App. June 26, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions for first degree premeditated 
murder, felony murder, and especially aggra- 
vated robbery because although the evidence 
was based almost entirely on the testimony of 
an accomplice in the victim’s murder, the State 
produced sufficient corroborating evidence to 
fairly and legitimately connect defendant with 
the commission of the crime charged; the jury 
rejected defendant’s version of events. State v. 
Reed, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 578 (Tenn. Crim. App. July 31, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
730 (Tenn. Nov. 16, 2018). 

Evidence supported defendant’s first degree 
and second degree murder convictions because 
defendant confessed that defendant and an 
accomplice discussed killing the victim, defen- 
dant and the accomplice purchased ammuni- 
tion for the victim’s gun and a box of gloves on 
the day of the murder, a witness testified that 
the victim was with defendant and the accom- 
plice on the day of the killing, defendant con- 
fessed that both defendant and the accomplice 
shot the victim, defendant helped dispose of 
evidence, and defendant’s DNA was found on 
evidence. State v. Briggs, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 576 (Tenn. Crim. App. 
Aug. 2, 2018). 

Evidence showing that defendant and the 
victim were engaged in a conversation, a gun- 
shot occurred, and defendant was standing over 
the victim’s motionless body with a revolving 
telling him to die was sufficient to support 
defendant’s convictions for first degree murder, 
aggravated assault, and possession of a firearm 
by a convicted felon. State v. Boyd, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 606 (Tenn. Crim. 
App. Aug. 10, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 760 (Tenn. Dec. 5, 2018). 

Evidence was sufficient to support defen- 
dant’s first-degree murder convictions because 
the accomplice testimony of his codefendant 
was sufficiently corroborated by evidence of the 
victims’ injuries, DNA evidence, photographs of 
and evidence from the crime scene, and defen- 
dant’s admission to a witness who was in police 
custody at the same time as defendant. State v. 
Cool, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 691 (Tenn. Crim. App. Sept. 12, 2018), 
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appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
58 (Tenn. Jan. 18, 2019). 

Evidence that defendant and the victim had 
an affair, defendant’s wife found, 12 days after 
the wife learned of the affair defendant jumped 
the victim and tried to rape her, the victim filed 
for an order of protection, defendant told some- 
one the victim ruined his life, and the victim 
called defendant for a ride on the day of demise 
was sufficient to support defendant’s conviction 
for first-degree murder. State v. Smoot, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 739 
(Tenn. Crim. App. Oct. 1, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 77 (Tenn. Jan. 
16, 2019). 

Evidence was sufficient to convict defendant 
of felony murder and especially aggravated 
robbery because codefendant texted defendant 
that the victim was at her house; codefendant 
identified the two men that entered her house 
and held her and the victim at gunpoint as 
defendant and an accomplice; the men de- 
manded money from the victim; defendant com- 
manded the accomplice to shoot the victim, and 
then they left; and codefendant’s testimony was 
sufficiently corroborated by text message re- 
cords; a witness’s testimony that she saw a 
couple of figures fleeing from codefendant’s 
house immediately after hearing gunshots; and 
defendant’s association with the cell phone 
number where codefendant sent her text. State 
v. Lester, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 889 (Tenn. Crim. App. Dec. 10, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
201 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to convict defendant 
of first degree felony murder and especially 
aggravated robbery based on the theory of 
criminal responsibility because defendant was 
present inside the market two minutes before 
two men entered; defendant’s pizza order re- 
quired the victim to leave the front counter; the 
victim stood in the pizza preparation area when 
the first man shot him and when the second 
man jumped on the front counter and removed 
money from one of the cash registers; and the 
jury could have inferred from defendant’s pres- 
ence and actions at the market and from his 
companionship with the men before and after 
the offenses that defendant acted with the 
intent to assist in the armed robbery, resulting 
in the victim’s death. State v. Vales, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 46 (Tenn. 
Crim. App. Jan. 23, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 243 (Tenn. May 
20, 2019). 

Defendant’s conviction for first degree mur- 
der was supported by evidence that defendant 
encouraged her father and her friend to commit 
the murders by conveying to them that the 
victims had harassed and threatened her, de- 
fendant portrayed herself as a helpless victim 
in need of protection, and defendant’s commu- 
nication with her friend intended to promote or 
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assist in the murders. State v. Potter, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 71 (Tenn. 
Crim. App. Feb. 5, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of first-degree 
premeditated murder under the theory of 
criminal responsibility because it showed that 
defendant aided or attempted to aid her hus- 
band and her daughter’s boyfriend in the vic- 
tims’ murders. The jury could have inferred 
that defendant and her daughter convinced her 
husband that their daughter was the target of 
harassment and death threats from the victims 
and their friends, defendant wrote in emails 
that she wanted the victims dead, and she 
attempted to destroy evidence relating to the 
offenses and provided her husband with a false 
alibi after he carried out the murders. State v. 
Potter, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 73 (Tenn. Crim. App. Feb. 5, 2019). 

Proof adduced at trial was sufficient to sus- 
tain appellant’s convictions for first degree pre- 
meditated murder, felony murder, attempted 
especially aggravated robbery, aggravated rob- 
bery, and being a felon in possession of a 
weapon, where multiple witnesses identified 
appellant as the shooter and an autopsy re- 
vealed the victim died as a result of the gunshot 
wound. Regarding the felon in possession of a 
charge, appellant stipulated that at the time of 
the offenses, he had been convicted of five 
felonies involving the use or attempted use of 
violence and knew it was illegal for him to own, 
possess or handle a firearm. State v. Harper, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 80 
(Tenn. Crim. App. Feb. 6, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of murder and especially 
aggravated robbery because prior to the vic- 
tim’s death defendant told her sister that she 
wanted to get a gun to rob someone, defendant 
called the victim’s girlfriend to set up a mari- 
juana sale, an eyewitness testified that defen- 
dant killed the victim, the victim’s belongings 
were found in defendant’s apartment, defen- 
dant confessed to the police, and she testified at 
trial that she killed the victim and took his 
belongings and money. State v. Williams, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 206 
(Tenn. Crim. App. Mar. 29, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 332 
(Tenn. July 19, 2019). 

Evidence was sufficient to convict defendant 
of first degree-murder, felony murder, and es- 
pecially aggravated robbery because defendant 
and co-defendant engaged in a plan to rob the 
victim; defendant and co-defendant brutally 
killed the victim by bludgeoning him in the 
head with a hammer, stabbing him in the neck 
with a screwdriver, and throwing a toolbox on 
top of his head; and they took the victim’s guns, 
mason jars of marijuana, gaming system, and 
tablet. State v. Belt, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 208 (Tenn. Crim. App. Mar. 
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29, 2019), appeal denied, — S.W.38d —, 2019 
Tenn. LEXIS 327 (Tenn. July 25, 2019). 

Evidence was sufficient to support the jury’s 
rejection of defendant’s claim of self-defense for 
the first-degree murder charge because it 
showed that he caught one victim by surprise 
and shot him mid-sentence, another victim tes- 
tified that defendant put a gun to her head, 
pulled the trigger, and calmly walked away 
after the gun jammed, and the victim suffered 
two gunshot wounds to the back. State v. Bur- 
row, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 227 (Tenn. Crim. App. Apr. 9, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
433 (Tenn. Aug. 20, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause immediately upon returning home from 
the victim’s home defendant washed his cloth- 
ing and shoes, defendant had on his person 
fresh wounds and what appeared to be blood on 
his arm, defendant’s fingerprints were found at 
the crime scene and there was male DNA 
evidence found underneath the victim’s finger- 
nails that indicated that defendant could have 
been a contributor, fibers consistent with the 
victim’s clothing were found on defendant’s 
clothing, defendant, who said he had been 
trained to be a killer, had experience with knots 
similar to the ones tied on the victim, and he 
had a dream in which he was the victim’s 
assailant and hit her in the head with a ham- 
mer and she offered him forgiveness. State v. 
Hernandez, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 310 (Tenn. Crim. App. May 15, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 470 (Tenn. Sept. 18, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions for felony murder during the 
attempt to perpetrate a burglary because he 
was armed and had the intent to rob the victim 
using his displayed handgun, when the victim 
opened the door defendant was caught at the 
entrance with his gun already pointed at the 
victim, and the testimony by a witness that the 
victim pushed defendant “out” reasonably in- 
ferred that some portion of defendant’s body 
had entered the home. State v. Love, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 399 (Tenn. 
Crim. App. July 9, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 571 (Tenn. Dec. 4, 
2019). 

Evidence was sufficient to support defen- 
dant’s convictions for felony murder during the 
attempt to perpetrate theft, robbery, and espe- 
cially aggravated robbery because the jury 
could have inferred from the evidence that 
defendant followed the witness to the victim’s 
apartment intending to deprive the victim of 
his property, as he knew the witness was going 
to the victim’s home to purchase drugs, he 
asked the witness how big the victim was, when 
the victim opened the door he encountered 
defendant pointed a gun at him, and another 
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witness testified that defendant told her that 
he had committed a robbery. State v. Love, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 399 
(Tenn. Crim. App. July 9, 2019), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 571 (Tenn. Dec. 
4, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first degree felony murder 
during the perpetration of aggravated child 
abuse because according to the medical exam- 
iner and the expert in child abuse the victim 
died of acute blunt force trauma, both physi- 
cians were adamant that the injuries were 
non-accidental and that they occurred within a 
very short window of time before the presenta- 
tion of symptoms, during that period of time the 
victim was in the sole care of defendant, and 
defendant failed to say anything before trial 
about the victim’s alleged fall from the bunkbed 
or his alleged fall onto the victim. State v. 
Bufford, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 416 (Tenn. Crim. App. July 12, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
537 (Tenn. Dec. 10, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions for facilitation of felony mur- 
der in the perpetration of aggravated child 
abuse and felony murder in the perpetration of 
aggravated child neglect because defendant 
and the victim’s mother were alone with the 
victim when he died, and defendant admitted 
that he “whooped” the victim; a doctor’s testi- 
mony and photographs established that his 
body was covered in bruises, abrasions, and 
scars that evinced ongoing abuse. State v. Har- 
ris, —S.W.3d —, 2019 Tenn. Crim. App. LEXIS 
708 (Tenn. Crim. App. Nov. 5, 2019), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 236 
(Tenn. Mar. 26, 2020). 

Evidence was sufficient to convict defendant 
of felony murder while attempting to perpe- 
trate a robbery because defendant attempted to 
rob the first victim; he then attempted to rob 
the decedent and his brother; and, although 
defendant testified that he retreated from the 
robbery and only shot at the decedent and his 
brother in self-defense, the jury rejected his 
self-defense theory, as was its prerogative. 
State v. Ware, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 710 (Tenn. Crim. App. Nov. 7, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 233 (Tenn. Mar. 26, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause he was upset another man had been shot, 
he was on his way to the hospital to visit him 
when he stopped at a home where the victim 
was, defendant accused the victim of setting up 
the other man, and shot at him five or six times 
in front of several witnesses. State v. Johnson, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 736 
(Tenn. Crim. App. Nov. 14, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 168 
(Tenn. Apr. 1, 2020). 
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Evidence was sufficient to convict defendant 
of felony murder because defendant and his 
accomplice were asked by a third party to steal 
marijuana from the victim; the accomplice fa- 
tally shot the victim using defendant’s gun; and 
defendant intended to promote or assist in the 
commission of the robbery and was criminally 
responsible for the victim’s death. State v. Dod- 
son, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
10 (Tenn. Crim. App. Jan. 13, 2020). 

State established beyond a reasonable doubt 
that defendant was criminally responsible for 
his codefendant’s conduct because he shared in 
the codefendant’s intent to rob the victim by 
approaching the passenger side of the victim’s 
car and pointing his gun at the witness while 
the codefendant approached the victim’s side 
and pointed a gun at him, and both defendant 
and the codefendant fired shots when the vic- 
tim attempted to drive away. State v. Lawrence, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 65 
(Tenn. Crim. App. Feb. 5, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 400 (Tenn. 
June 3, 2020). 

Evidence was more than sufficient to corrobo- 
rate the accomplice’s testimony because a wit- 
ness observed the perpetrator next to the pas- 
senger window who she identified at trial as 
defendant with a gun, the accomplice observed 
defendant shoot his gun while standing at the 
passenger side of the car, and the description of 
the clothing worn by the perpetrator at the 
witness’s window matched the clothing defen- 
dant was wearing in the surveillance camera 
video and still pictures. The evidence, exclud- 
ing the accomplice’s testimony, clearly estab- 
lished the inference that defendant was one of 
two persons involved in the attempted robbery 
of the victim, resulting in the death of the 
victim during the attempt by the two men to 
perpetrate the robbery. State v. Lawrence, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 65 
(Tenn. Crim. App. Feb. 5, 2020), appeal denied, 
— $.W.3d —, 2020 Tenn. LEXIS 400 (Tenn. 
June 3, 2020). 

There was sufficient evidence to sustain de- 
fendant’s convictions for aggravated battery 
and murder, including evidence that defendant 
and his co-defendants forced their way into the 
victim’s: apartment armed with a gun, the vic- 
tim was unarmed and surrounded by the men 
demanding to know where her son was, and 
when she failed to provide an answer, a co- 
defendant shot the victim in the head at the 
defendant’s direction. State v. Fletcher, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 160 
(Tenn. Crim. App. Mar. 2, 2020). 

Evidence that defendant was seen in close 
proximity to the victims moments before he 
entered the back seat of one victim’s car just 
before they were found shot in the cemetery 
and several inmates testified they heard defen- 
dant and/or codefendant admit to murdering 
and robbing the victims after luring them to the 
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cemetery was sufficient to support defendant’s 
convictions. State v. Alston, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 296 (Tenn. Crim. App. 
Apr. 24, 2020). 

Evidence was sufficient to convict defendant 
of felony first degree murder by killing the 
victim after committing aggravated burglary 
by entering her apartment without her consent 
because a group of people set out to locate and 
confront the victim’s son; defendant and the 
other men entered the victim’s apartment with- 
out invitation; he shot the victim after she was 
unable to provide them with her son’s where- 
abouts; and he had the opportunity for reflec- 
tion prior to the act of killing. State v. Kelso, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 316 
(Tenn. Crim. App. May 4, 2020), appeal denied, 
— $.W.3d —, 2020 Tenn. LEXIS 567 (Tenn. 
Sept. 16, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions because it showed that a 
co-defendant and defendant made a plan to “hit 
a lick” on Hispanic people, obtained a working 
magazine for the malfunctioning handgun, 
armed themselves, and asked another co-defen- 
dant to drive them around town to identify 
vulnerable targets. After choosing a house, the 
co-defendant and defendant walked back to the 
house, fired two shots into the air, and ordered 
the victims onto the ground, one of the men 
took a victim’s wallet, and when they were 
surprised by the victims inside the house open- 
ing the door, the co-defendant and defendant 
opened fire, striking the house and four people 
present. State v. Young, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 335 (Tenn. Crim. App. 
May 12, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 507 (Tenn. Sept. 21, 2020). 

Evidence supported defendant’s first degree 
premeditated murder conviction because defen- 
dant, a truck driver, solicited the victim for sex, 
the victim was shot by defendant’s rifle, the 
victim’s nude body was dumped in a garbage 
can at a truck stop and trash was placed on top 
of the victim, defendant’s fingerprint was on a 
box in the trash, defendant solicited a jailhouse 
informant to murder witnesses, and defendant 
alleged that individuals who had alibis were 
the perpetrators. State v. Mendenhall, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 343 
(Tenn. Crim. App. May 14, 2020). 

Evidence that defendant was in the vicinity, 
possessed a handgun, and planned to rob the 
victim and stipulated to having a felony drug 
conviction supported convictions for murder in 
the perpetration of theft and of robbery, crimi- 
nal attempt of especially aggravated robbery, 
and felon in possession of a firearm. State v. 
Olivo, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 349 (Tenn. Crim. App. May 15, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
489 (Tenn. Sept. 21, 2020). 

Evidence supported defendants’ convictions 
for especially aggravated robbery and first de- 
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gree felony murder because defendant con- 
tacted codefendant from a dice game and code- 
fendant arrived at the game afterward, 
codefendant approached the victim with a 
handgun and the intent to take money from the 
victim, an altercation ensued, and defendant 
took the handgun and fatally shot the victim 
multiple times. Furthermore, after the shoot- 
ing, the victim’s cell phone used a tower located 
between the scene and codefendant’s home. 
State v. Moore, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 352 (Tenn. Crim. App. May 15, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 503 (Tenn. Sept. 16, 2020). 

Evidence was sufficient to convict defendant 
of first degree premeditated murder and first 
degree felony murder, which were merged, 
based on criminal responsibility as defendant 
acted with the intent to promote or assist in the 
commission of the crimes and aided or at- 
tempted to aid in the crimes because defendant 
initiated the robbery by placing a telephone 
pizza order which lured the victim to the scene; 
while the victim attempted to deliver the pizza 
order to the residence, two men waited until 
the victim returned to his car to approach the 
victim; defendant heard a gunshot coming from 
the direction of the men; and defendant repeat- 
edly ran over the victim to ensure he was dead 
prior to taking his vehicle. State v. Miller, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 405 
(Tenn. Crim. App. June 11, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 530 
(Tenn. Oct. 8, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder because the victim suffered a gunshot 
wound to his abdomen and a complex gunshot 
wound to his shoulder and neck, which a phy- 
sician testified could be caused by a high- 
velocity weapon, and the physician also testi- 
fied that the victim’s wounds were consistent 
with him having been shot in the abdomen, 
falling to the ground, and then being shot in the 
back. From this evidence, as well as the testi- 
mony of two witnesses who saw defendant with 
the victim immediately prior to the shooting, 
saw defendant holding a long gun, and heard 
two gunshots, the jury could reasonably infer 
that Defendant shot the victim. State v. McKen- 
zie, —S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
412 (Tenn. Crim. App. June 16, 2020). 

Evidence was sufficient to convict defendant 
of felony murder as he killed the victim in the 
perpetration of attempted robbery because co- 
defendant called defendant and told him that 
the victim had more marijuana and cash than 
expected; co-defendant left it up to defendant to 
let co-defendant make a purchase or to take 
everything; a surveillance video showed defen- 
dant creeping up behind the passenger side of 
the victim’s vehicle; defendant put his gun 
inside the victim’s car; defendant admitted to 
shooting the victim, and even having to clear a 
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jam in the gun at one point; and, although 
defendant testified at trial that he did not 
intend to rob the victim, his written statement 
and actions during the crime strongly indicated 
otherwise. State v. Miller, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 514 (Tenn. Crim. App. 
July 27, 2020). 

Defendant was properly convicted of first- 
degree murder, tampering with evidence, and 
setting fire to personal property because the 
evidence established, inter alia, that defendant, 
the accomplice, and the victim got into a car 
and drove to a parking lot where, after the 
victim and defendant exited the car, the accom- 
plice heard a thud on the car, defendant in- 
structed the accomplice to open the trunk, the 
accomplice then saw defendant take the victim 
out of the trunk at another location, and after 
instructing the accomplice to purchase some 
gasoline and retrieve a rag and spray bottle 
with bleach, defendant wiped the car down, 
poured gasoline in it, and set it on fire. State v. 
Shuler, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 608 (Tenn. Crim. App. Sept. 15, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree premeditated 
murder because it established that defendant 
and the victim argued at a party, defendant 
threatened to shoot the victim in the face, and 
defendant pulled out a concealed revolver and 
shot the unarmed victim in the forehead. State 
v. Sales, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 621 (Tenn. Crim. App. Sept. 17, 2020). 

Evidence supported defendant’s first-degree 
felony murder and robbery convictions because 
the forensic pathologist testified that the vic- 
tim’s cause of death was suffocation, blunt force 
injuries, and possible manual strangulation; 
defendant and codefendant used the victim’s 
debit card and gift card several times; defen- 
dant’s told an investigator in an interview that 
defendant played a part and took full responsi- 
bility and that defendant’s DNA would be found 
on the victim’s pillow; and an inmate testified 
that defendant confessed to the inmate. State v. 
Sarden, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 637 (Tenn. Crim. App. Sept. 25, 2020). 

Evidence was sufficient to support defen- 
dant’s first-degree murder conviction because it 
showed that he and his codefendant ap- 
proached the unarmed victim and engaged in 
an argument, as the victim began to back away 
defendant pulled out a gun and shot the victim 
multiple times, defendant and his codefendant 
fled, and several months later during his arrest 
the murder weapon was found on the floor 
underneath the couch where defendant had 
last been seated. State v. Harris, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 647 (Tenn. Crim. 
App. Oct. 1, 2020). 

Evidence supported defendant’s convictions 
for first degree premeditated murder and at- 
tempted first degree premeditated murder be- 
cause defendant traded handguns for a high- 
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powered assault rifle; defendant stopped 
defendant’s car at a red light on a street, 
lowered the window, pointed the rifle toward an 
unarmed group of people on a sidewalk who did 
not provoke defendant, and fired a_ shot, 
paused, and fired a second shot; and defendant 
fled the scene and disposed of the rifle during a 
high-speed police pursuit. State v. Corbin, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 664 
(Tenn. Crim. App. Oct. 9, 2020). 

Evidence was sufficient to convict defendant 
of first-degree murder because defendant left 
the living room, walked through the kitchen to 
the garage, procured a hammer from the ga- 
rage, returned to the living room, struck the 
unarmed victim with a deadly weapon while 
she sat on the couch, and inflicted significant 
injuries to the victim’s head, including multiple 
skull fractures and brain lacerations; and de- 
fendant hid the hammer inside the home, fled 
the state, and concealed the killing. State v. 
Stewart, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 714 (Tenn. Crim. App. Nov. 5, 2020). 

Evidence was sufficient to convict defendant 
of first degree felony murder, criminal attempt 
to commit second degree murder, aggravated 
robbery, and employing a firearm during the 
commission of a felony because defendant and 
co-defendant, each wielding a deadly weapon, 
approached the victims on the front porch of a 
residence; an altercation between the four men 
ensued; defendant pointed an automatic pistol 
at the first victim; while brandishing his 
weapon, co-defendant took cash from each vic- 
tim and a cell phone from the second victim; 
when the second victim attempted to defend 
himself, co-defendant fired five shots; and the 
second victim later died from his gunshot 
wounds. State v. Wilson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 719 (Tenn. Crim. App. 
Nov. 10, 2020). 

There was sufficient evidence to support de- 
fendant’s convictions for murder and related 
offenses, as a rational jury could have con- 
cluded that defendant and another waited out- 
side the victim’s house, eventually entered the 
house, shot the victim in the back of the head, 
stabbed the victim in the neck and lower ex- 
tremities, bound his hands and feet, and stole 
$2500, the victim’s prescription slips, the vic- 
tim’s guns, and the victim’s truck. State v. 
Fleming, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 8 (Tenn. Crim. App. Oct. 13, 2020). 

Evidence supported defendant’s conviction 
for facilitation of first-degree, felony murder 
because defendant and co-defendant trailed the 
victim in co-defendant’s car with the intent to 
rob the victim, co-defendant stopped and ap- 
proached the victim with a gun when the victim 
parked the victim’s car and attempted to rob 
the victim, defendant fatally shot the victim in 
the head when the victim pulled out a gun, and 
co-defendant left the victim’s purse behind and 
fled the scene with defendant in co-defendant’s 
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car. State v. Bowen, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 19 (Tenn. Crim. App. Jan. 
12;:2021): 

Evidence defendant cultivated a relationship 
with the victim to gain access to the her chil- 
dren, one of whom was the victim’s biological 
grandchild, the victim decided not to the let 
defendant see the children over a weekend, 
defendant and the victim were seen together in 
the hours before the victim’s badly beaten body 
was found, stains which were determined to be 
the victim’s blood were found in several loca- 
tions in defendant’s car, and the victim sus- 
tained a brutal attack was sufficient to support 
a first degree premeditated murder convictions. 
State v. Smith, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 61 (Tenn. Crim. App. Feb. 25, 
2021). 

There was proof upon which a jury could 
conclude, beyond a reasonable doubt, that de- 
fendants intentionally killed the victim with 
premeditation, including evidence that defen- 
dants were angry with the victim for her role in 
first defendant’s arrest, following a physical 
fight they bound the victim, transported her to 
a field, and, while she was still alive, lit her on 
fire. State v. Williams, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 98 (Tenn. Crim. App. Mar. 
19, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree felony murder 
and aggravated child abuse because an expert 
testified that it was impossible that the victim’s 
injuries occurred while he was a patient at the 
hospital, that he died within minutes to a 
couple of hours of receiving his injuries, and 
both experts testified that the injuries were 
non-accidental. State v. Huse, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 102 (Tenn. Crim. 
App. Mar. 23, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree felony murder 
because it overwhelming showed that he shot 
the victim twice in the torso while holding him 
at gunpoint in the course of robbing the store 
and taking items from the store, including a 
chain with a large cross on it. State v. Griffin, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 110 
(Tenn. Crim. App. Mar. 24, 2021). 

Evidence supported defendant’s first-degree 
premeditated murder and attempted first-de- 
gree murder convictions because jailhouse 
phone calls were entered into evidence in which 
defendant admitted to shooting at the murder 
victim, who had stabbed defendant years ear- 
lier, and the attempted murder victim when the 
victims were standing beside each other; defen- 
dant said that defendant did not regret what 
defendant had done; and defendant explained 
as the reason for defendant’s actions that de- 
fendant was the most vindictive person in the 
world. State v. Smith, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 148 (Tenn. Crim. App. Apr. 
13, 2021). 
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Evidence was sufficient to convict defendant 
of facilitation of first-degree, felony murder 
because defendants attempted to rob the victim 
after seeing her withdraw cash at the bank; 
defendant knew co-defendant intended to rob 
the victim when co-defendant approached her 
in the driveway armed with a gun; defendant 
furnished substantial assistance in the com- 
mission of the attempted robbery by identifying 
the victim as a target, following the victim in 
order to rob her, and fleeing the scene after 
attempting to rob her; and the victim died from 
a gunshot wound to the head. State v. Bowen, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 149 
(Tenn. Crim. App. Apr. 13, 2021). 


20.5 —Conspiracy 

Evidence was sufficient to support defen- 
dant’s convictions for conspiracy to commit 
first-degree murder because when the suspect’s 
girlfriend told defendant that the suspect 
needed to get rid of the two victims, who had 
witnessed a home invasion defendant replied 
“okay,” according to defendant’s cell phone re- 
cords he made calls on two dates when his 
phone utilized the cell phone tower that cov- 
ered the area where the victims lived, when 
defendant spoke to the suspect a few days later 
he stated that the victims could not be located, 
and a man testified that defendant offered to 
pay him $5,000 to murder the victims. State v. 
Bond, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 198 (Tenn. Crim. App. Mar. 28, 2019). 


21. —Identity. 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree murder and 
first-degree felony murder because a jury could 
have determined that defendant was the per- 
petrator, as he was the last person with the 
victims at the apartment on the night they 
were killed, although witnesses testified there 
were drugs and handguns in the apartment on 
the night of the offense the subsequent police 
search did not recover any contraband, and 
defendant told another person that he had 
robbed two people, had received drugs and 
money from the robbery, and he had killed. 
State v. Harris, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 850 (Tenn. Crim. App. Nov. 15, 
2018). 

Evidence was sufficient to convict the second 
defendant of first degree murder because he 
participated in the beating of the victim; he 
failed to render aid to the victim despite her 
passing out three times over the course of the 
four-hour beating; and, instead, every time she 
was revived, he resumed beating the victim 
until her death. State v. Reynolds, — 8.W.3d —, 
2018 Tenn. Crim. App. LEXIS 864 (Tenn. Crim. 
App. Nov. 28, 2018), review denied and ordered 
not published, — S.W.3d —, 2019 Tenn. LEXIS 
162 (Tenn. Apr. 11, 2019). 
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Evidence was sufficient to convict the first 
defendant of the first degree murder for his 
participation in the beating of the victim be- 
cause, throughout the course of the four-hour- 
long beating, the victim lost consciousness 
three times; and, after each loss of conscious- 
ness, the first and the fourth defendants re- 
moved the victim from her position from the 
ceiling, revived her, and subsequently rehung 
her from the ceiling for the beating to continue. 
State v. Reynolds, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 864 (Tenn. Crim. App. Nov. 
28, 2018), review denied and ordered not pub- 
lished, — S.W.3d —, 2019 Tenn. LEXIS 162 
(Tenn. Apr. 11, 2019). 

Evidence was sufficient to the first and sec- 
ond defendants of first degree, felony murder 
because they both participated in the especially 
ageravated kidnapping of the victim by hang- 
ing the victim by her arms from the ceiling, 
placing a ball gag in her mouth, beating the 
victim by kicking, punching, and wielding a 
metal pole, and causing the victim to lose 
consciousness three times; the victim suffered 
multiple traumatic injuries as a result of the 
beating inflicted by defendants during the kid- 
napping; and the victim ultimately died as a 
result of the beating. State v. Reynolds, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 864 
(Tenn. Crim. App. Nov. 28, 2018), review denied 
and ordered not published, — S.W.3d —, 2019 
Tenn. LEXIS 162 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to support defen- 
dant’s identity as the perpetrator of the murder 
under a theory of criminal responsibility be- 
cause, based on cell phone records, the evidence 
showed that defendant pointed the gun that 
was used to kill the first victim at a second 
victim in another area of town sometime be- 
tween 6:30 p.m. when he last called the second 
victim and 6:49 p.m. when calls began to be 
exchanged between the second victim’s cell 
phone and his brother’s cell phone regarding 
defendant’s demand for ransom. Defendant 
also boasted to the second victim that he had 
committed other murders earlier in the day. 
State v. Brown, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 220 (Tenn. Crim. App. Apr. 8, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 387 (Tenn. Aug. 15, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree felony murder 
and second-degree murder because there was 
ample evidence to establish his identity as the 
perpetrator of the victim’s murder, including a 
witness’s testimony concerning what occurred 
in the victim apartment just before and after 
the murder, the victim’s blood being found on 
defendant’s shoes, and defendant’s incriminat- 
ing statements during phone calls after his 
arrest. State v. Thomas, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 270 (Tenn. Crim. App. 
Apr. 25, 2019). 
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Evidence was sufficient to support defen- 
dant’s conviction of first-degree felony murder 
because the proof was sufficient to establish 
defendant’s identity, as a witness identified 
defendant at trial as the man who pointed a 
gun at her while she was seated in the victim’s 
car. Even though she never saw his face, she 
described his clothing and defendant was the 
only person in the surveillance videos wearing 
that clothing. State v. Lawrence, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 65 (Tenn. Crim. 
App. Feb. 5, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 400 (Tenn. June 3, 2020). 

Rational trier of fact could have found beyond 
a reasonable doubt that defendant inflicted the 
injuries that led to the victim’s death because 
the evidence showed that the three-year-old 
victim died as a result of multiple blunt force 
trauma injuries, the victim sustained her inju- 
ries while in the defendant’s care, and while 
defendant insisted that the victim sustained 
the injuries when she fell down the stairs, other 
evidence offered by the State sufficiently rebut- 
ted this statement. State v. Lowry, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 245 (Tenn. Crim. 
App. Apr. 15, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 581 (Tenn. Sept. 16, 
2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder because the eyewitness, who knew de- 
fendant from routinely buying drugs from him, 
testified that she saw him shoot the victim, she 
identified defendant in a photo lineup and at 
trial as the shooter, and another witness also 
identified defendant. State v. McKenzie, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 412 
(Tenn. Crim. App. June 16, 2020). 

Evidence evidence at trial established defen- 
dant’s identity as the masked assailant at the 
store because using a trained police dog, the 
officers were able to track the suspect to a 
nearby wooded area behind a baseball field, 
defendant was seen hiding in some bushes in 
that wooded area, and he responded to the 
officers’ commands to come out with death 
threats and profanity, after defendant was 
taken into custody, the police found several 
items in the immediate vicinity that connected 
him to the robbery at the store, the police also 
found a piece of white cloth that was consistent 
with the white mask worn by the assailant and 
that was determined to have been cut from a 
t-shirt found in defendant’s bedroom, the cloth- 
ing, gloves, revolver, and white cloth all con- 
tained defendant's DNA. State v. Miller, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 624 
(Tenn. Crim. App. Sept. 18, 2020). 

Evidence supported defendant’s first degree 
murder conviction because video surveillance 
showed someone in clothing similar to defen- 
dant’s entering and exiting the victim’s apart- 
ment, a beanie with defendant’s DNA and a 
boot print matching defendant’s boot were 
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found nearby, the victim’s computer and a knife 
from the apartment were found along the path 
taken by defendant, defendant pawned a ring 
from the apartment, defendant’s cell phone was 
used to search for information about a stab- 
bing, and defendant confessed the crime to a 
jail inmate. State v. McLawhorn, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 686 (Tenn. Crim. 
App. Oct. 20, 2020). 

Evidence sufficiently identified defendant as 
perpetrator of a robbery and shooting that 
resulted in the death of the victim because 
witnesses testified that they saw defendant 
with a gun prior to the murder, that defendant 
told defendant’s parent that defendant commit- 
ted the murder, that defendant tried to per- 
suade a person to be defendant’s alibi, that 
defendant appeared in surveillance photo- 
graphs of the gas station that was robbed, that 
defendant burned clothing after the robbery, 
and that defendant talked about how defendant 
caught a body. State v. Fields, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 47 (Tenn. Crim. 
App. Feb. 10, 2021). 


22. —Attempted First Degree Murder. 

Evidence was sufficient to convict defendant 
of attempted first degree premeditated murder 
because his conduct constituted a substantial 
step towards the killing of the victim, as evi- 
denced by his using a gun to shoot the victim 
while the victim lay unarmed on the ground 
and attempted to crawl away; the evidence of 
premeditation was that defendant made mul- 
tiple attempts to unjam the gun after having 
already shot the victim and walked away from 
the victim before returning to shoot him. State 
v. Gary, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 580 (Tenn. Crim. App. July 31, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first degree 
murder and aggravated assault because it 
showed that he used a gun to shoot multiple 
shots towards the vehicle as the victim drove 
away and several of the shots hit the vehicle. 
State v. Battle, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 673 (Tenn. Crim. App. Aug. 31, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 99 (Tenn. Jan. 18, 2019). 

Evidence was sufficient to convict defendant 
of attempted first degree premeditated murder 
as defendant’s conduct constituted a substan- 
tial step towards the premeditated and inten- 
tional killing of the victim because the evidence 
of premeditation was that defendant and the 
victim were in a fight prior to the shooting, and 
that defendant brought a weapon to the home 
where he knew the victim would be, concealed 
the weapon in a paper bag, walked up to where 
the victim was standing, made a slang refer- 
ence to shooting someone, and lifted his hand 
and fired the weapon at the victim several 
times; and because the victim was shot in the 
head and the back. State v. Burnette, — S.W.3d 
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—, 2018 Tenn. Crim. App. LEXIS 682 (Tenn. 
Crim. App. Sept. 6, 2018). 

Evidence that defendant intended to take a 
vehicle and shot at the victim after he did not 
comply with defendant’s demand for the vehi- 
cle’s keys, the pistol misfired, the victim ran 
and defendant kept shooting, and the victim 
was wounded twice and a second victim was 
wounded once was sufficient for the jury to find 
defendant committed attempted first-degree 
premeditated murder. State v. Grimes, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 829 
(Tenn. Crim. App. Nov. 7, 2018), appeal denied, 
—§.W.3d —, 2019 Tenn. LEXIS 132 (Tenn. Feb. 
20, 2019). 

Evidence that defendant stated that he was 
“fixin to get” the victim and was identified by 
the victim and a witness as the shooter after 
firing five or six rounds toward the victim was 
sufficient to support defendant’s conviction for 
attempted first degree murder. State v. Russell, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 86 
(Tenn. Crim. App. Feb. 8, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted first degree 
murder (resulting in serious bodily injury), be- 
cause the evidence showed that defendant and 
the victim were involved in a physical alterca- 
tion, defendant waited for the victim to return 
home from work, defendant walked up to the 
victim and told the victim, “You know you 
should have killed me,” and defendant pulled a 
bag concealing a revolver from behind defen- 
dant’s back and fired multiple times and 
wounded the victim. State v. Rogers, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 214 (Tenn. 
Crim. App. Apr. 4, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 315 (Tenn. July 
25; 2019). 

Sufficient evidence supported defendant’s 
convictions for attempted first degree murder, 
two counts of aggravated assault, reckless en- 
dangerment, and employment of a firearm dur- 
ing the commission of or attempt to commit a 
dangerous felony because the evidence showed 
defendant fired numerous shots at victims in 
the parking lot of a crowded shopping mall. 
State v. Chambers, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 241 (Tenn. Crim. App. Apr. 
15, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 330 (Tenn. July 19, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der because it showed that, during a verbal 
altercation with his ex-wife and her boyfriend, 
defendant produced a gun, announced his in- 
tent to shot the boyfriend, and fired twice at the 
boyfriend, even though he was unarmed and 
was attempting to remove himself from the 
disagreement. State v. Myers, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 285 (Tenn. Crim. 
App. Apr. 30, 2019), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 314 (Tenn. July 17, 
2019). 
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Evidence was sufficient to support defen- 
dants’ convictions of attempted first-degree 
murder resulting in serious bodily injury be- 
cause they opened fire on a home with people 
inside and were seen by an eyewitness firing 
shots from the car, and while the proof did not 
indicate which defendant actually fired the shot 
that injured the victim both defendants were 
criminally responsible for the conduct of the 
other. State v. Avant, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 415 (Tenn. Crim. App. July 
12, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 53 (Tenn. Jan. 17, 2020). 

Evidence that defendant went to a home 
under the guise of purchasing drugs, intending 
to rob the victims of the drugs, held a gun to one 
victim and shot another, retrieved the drugs, 
and fled in a vehicle taken from a third victim 
was sufficient to establish premeditation and 
intent so as to sustain a conviction for at- 
tempted first degree murder State v. Fleming, 
—§$.W.3d —, 2020 Tenn. Crim. App. LEXIS 250 
(Tenn. Crim. App. Apr. 15, 2020), appeal denied, 
—§.W.3d —, 2020 Tenn. LEXIS 445 (Tenn. July 
17, 2020). 


23. —Premeditation. 

Evidence supported defendant’s conviction 
for attempted first-degree murder because de- 
fendant, who was upset over the fact that the 
victim, defendant’s estranged spouse, had in- 
troduced their children to the v’s paramour, 
located the victim’s residence using a computer 
search, drove to the house, parked and started 
walking to the house, returned to the vehicle 
and retrieved a large knife, confronted the 
victim at the door of the house, stabbed the 
victim twice with the knife, returned to defen- 
dant’s car, and left the scene. State v. Taylor, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 489 
(Tenn. Crim. App. June 29, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that the victim suffered a fatal 
gunshot wound to the back of his head, it was a 
contact wound, a special agent testified that the 
shotgun only fired as designed, defendant was 
familiar with firearm safety, defendant used a 
deadly weapon on an unarmed, sleeping victim, 
and the jury could reasonably conclude that 
prior to killing the victim, defendant came up 
with a plan to cover up the crime she planned to 
commit by quickly asserting that it was an 
accident. State v. Brewer, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 579 (Tenn. Crim. App. 
July 31, 2018). 

Evidence that defendant was angry with the 
female victim for stealing his father’s money 
and clients, defendant plotted with an accom- 
plice to recover the money and armed himself, 
defendant argued with the female victim and 
then shot both victims while seated behind 
them in a car, defendant and others dumped 
the bodies and disposed of the victims’ belong- 
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ings was sufficient to support defendant’s con- 
viction for first degree premeditated murder. 
State v. Black, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 650 (Tenn. Crim. App. Aug. 22, 
2018). 

Evidence was sufficient to sustain defen- 
dant’s convictions for the first degree premedi- 
tated murder of one victim and the attempted 
first degree murder of a second victim because 
there was overwhelming evidence that he acted 
with premeditation; defendant was involved in 
a verbal altercation with the victims, he made 
phone calls to family members, who arrived 
armed at an apartment complex, and he lured 
the unarmed victims from an apartment with a 
challenge to fight. State v. Carter, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 647 (Tenn. Crim. 
App. Aug. 22, 2018). 

Evidence was sufficient to support his first- 
degree murder conviction; defendant used a 
weapon on the unarmed victim and hid evi- 
dence, his telling the victim that he felt sorry 
for her children immediately before the shoot- 
ing could have been construed as a declaration 
to kill her, and his abandoning the conscious 
victim in the yard was particularly cruel, and 
thus the jury could have inferred premedita- 
tion. State v. Benson, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 825 (Tenn. Crim. App. Nov. 
5, 2018), rev'd, 600 S.W.3d 896, 2020 Tenn. 
LEXIS 155 (Tenn. Apr. 30, 2019). 

Defendant’s conviction for premeditated 
murder was supported by evidence that defen- 
dant and other met prior to the killing where 
defendant agreed to kill the victim in exchange 
for motorcycle repairs and rent money, defen- 
dant prepared for the crimes, and then beat, 
shot, and burned the victim, causing his death. 
State v. Knight, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 914 (Tenn. Crim. App. Dec. 20, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 200 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first degree murder because 
the circumstances of the victim’s death sup- 
ported the jury’s determination that the killing 
was premeditated, as it showed that defendant 
threatened to kill the victim twice before the 
shooting, on the night of the shooting defendant 
and the victim were arguing, defendant hit the 
victim so forcefully in the head with the gun 
that it fractured the victim’s skull, defendant 
then shot the unarmed victim six times, two of 
the shots were to the back of the victim’s head, 
and defendant did not attempt to help the 
victim but ran away from the scene and hid 
from the police. State v. Edwards, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 18 (Tenn. Crim. 
App. Jan. 8, 2019). 

Evidence supported defendant’s first degree 
murder conviction because the killing was in- 
tentional as defendant’s sibling was shot min- 
utes before the victim was shot and killed, 
defendant went looking for the person who shot 
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defendant’s sibling, and defendant was armed 
and clearly had the intent to kill the victim 
when defendant walked up to the unarmed 
victim and shot the victim multiple times. 
There was no proof that the victim provoked 
the shooting or was involved in the shooting of 
defendant’s sibling. State v. Mason, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 54 (Tenn. 
Crim. App. Jan. 28, 2019). 

Evidence supported defendant’s first degree 
murder conviction because the killing was pre- 
meditated as defendant’s sibling was shot min- 
utes before the victim was shot and killed, 
defendant went looking for the person who shot 
defendant’s sibling, and defendant was armed 
and clearly had the intent to kill the victim 
when defendant walked up to the unarmed 
victim and shot the victim multiple times. 
There was no proof that the victim did anything 
to provoke the shooting or that the victim was 
involved in the shooting of defendant’s sibling. 
State v. Mason, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 54 (Tenn. Crim. App. Jan. 28, 
2019). 

Evidence was sufficient to support defen- 
dant’s convictions for the first degree premedi- 
tated murders of two victims because defen- 
dant’s accomplice testified that he saw 
defendant murder one victim and saw the body 
of the second victim after defendant had been 
alone with him minutes before, defendant used 
a knife and a rope on the unarmed victims who 
where particularly vulnerable because of their 
ages, defendant’s method of killing the victims 
was especially cruel, defendant told the accom- 
plice that he killed one victim because she had 
seen his face, and his robbery of the victims’ 
money, credit cards, jewelry indicated another 
motive for the murders, and he attempted to 
clean the crime scene before leaving. State v. 
Jones, 568 S.W.3d 101, 2019 Tenn. LEXIS 19 
(Tenn. Jan. 30, 2019), cert. denied, Jones v. 
Tennessee, 205 L. Ed. 2d 144, 140 S. Ct. 262, — 
U.S. —, 2019 U.S. LEXIS 5344 (U.S. Oct. 7, 
2019). 

Evidence was sufficient to support defen- 
dant’s murder conviction because it showed 
that the 35-year-old defendant struck the 69- 
year-old morbidly obese, semi-invalid victim 
from behind with a severe blow to the top of the 
head with a hammer, beat him savagely about 
the head and torso with the hammer, cut his 
jugular vein with a knife after he was rendered 
unconscious by the blows to his head, planted a 
weapon in his dead hand, cleaned the scene 
using latex gloves she brought with her and a 
bleach cleanser, removed and buried evidence, 
and purposefully misdirected law officers in 
their investigation. State v. Gregoire, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 126 (Tenn. 
Crim. App. Feb. 25, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause defendant confessed that he killed the 
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victim, he admitted that he had thought about 
killing the victim for some time, that he re- 
trieved his rifle from his grandfather expressly 
for the purpose of shooting the victim, and that 
he engaged in target practice with the rifle in 
the days before the shooting to ensure that his 
aim was true, and he repeatedly emphasized 
that he felt no remorse for killing the victim 
and that he was fully aware that he would 
likely serve “life in the penitentiary or several 
years for this” and that he might even get the 
death penalty. State v. Parker, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 127 (Tenn. Crim. 
App. Feb. 25, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted first-degree 
murder because the State established premedi- 
tation by showing that defendant was angry 
with his girlfriend over her plans to move out of 
state, he procured a weapon, he blocked the 
apartment door and pretended to reach for his 
cell phone, he fired multiple times at the vic- 
tims, he reloaded the weapon, he failed to 
render aid to his girlfriend and her children, 
and the shootings were particularly cruel, as 
she shot his girlfriend and her children in front 
of each other and other family members. State 
v. Woodley, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 151 (Tenn. Crim. App. Mar. 11, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
310 (Tenn. July 24, 2019). 

Evidence that, following an argument, defen- 
dant and codefendant began shooting at the 
victims and continued to open fire on them as 
they attempted to flee, and pulled to next to the 
victims’ car once it crashed and continued 
shooting, was sufficient to sustain defendant’s 
conviction for first degree premeditated mur- 
der. State v. Swift, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 195 (Tenn. Crim. App. Mar. 
28, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted first degree 
murder (resulting in serious bodily injury), be- 
cause the evidence showed premeditation in 
that defendant and the victim were involved in 
a physical altercation, defendant waited for the 
victim to return home from work, defendant 
walked up to the victim and told the victim, 
“You know you should have killed me,” and 
defendant pulled a bag concealing a revolver 
from behind defendant’s back and fired mul- 
tiple times and wounded the victim. State v. 
Rogers, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 214 (Tenn. Crim. App. Apr. 4, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
315 (Tenn. July 25, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted first-degree mur- 
der because it showed that both before and 
after a drug transaction defendant and the 
victim argued, defendant shot the victim in the 
face, and he disposed of the gun by throwing it 
from a bridge. Defendant also failed to render 
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aid to the victim and fled the scene. State v. 
Ward, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 202 (Tenn. Crim. App. Apr. 1, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
331 (Tenn. July 18, 2019). 

Record was sufficient to establish that defen- 
dant committed the premeditated murder of 
the victim and that his mental health did not 
prevent his actions from being premeditated 
and intentional because he walked three blocks 
to the victims’ house armed with two handguns, 
he shot two of the victims three times each, and 
after attempting to shoot himself he calmly 
walked back to his house and told a neighbor to 
call the police. State v. Burrow, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 227 (Tenn. Crim. 
App. Apr. 9, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 483 (Tenn. Aug. 20, 2019). 

Evidence was sufficient to show premedita- 
tion because defendant had been searching for 
the victim in the days leading up to the shoot- 
ing, defendant removed his electronic monitor- 
ing device a few days before the shooting, 
defendant planned in advance to miss his 
scheduled court appearance on the day of the 
shooting, the victim sustained multiple gun- 
shot wounds and was unarmed when he was 
found, there was no evidence that items had 
been taken from the victim, and during the 
abduction of a second victim defendant boasted 
about committing other murders that day. 
State v. Brown, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 220 (Tenn. Crim. App. Apr. 8, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 387 (Tenn. Aug. 15, 2019). 

Evidence supported defendant’s conviction 
for first degree murder because witnesses tes- 
tified that the assault on the victim began 
shortly after defendant’s arrival at a residence, 
and, by the time the victim was dumped at a 
cemetery, the victim had been beaten with fists, 
resulting in a broken nose and a variety of 
bruises on the victim’s face, and with a tire 
iron, resulting in a broken rib and a collapsed 
lung. Defendant told a police detective that 
defendant then stomped the victim’s head, and 
that’s what killed the victim. State v. Massen- 
gale, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 290 (Tenn. Crim. App. May 2, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
390 (Tenn. Aug. 14, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of first degree premeditated 
murder, first degree felony murder, and aggra- 
vated robbery because he discussed his plan to 
kill the victim and hide her body when he was 
previously incarcerated for assaulting the vic- 
tim, witnesses testified that a maroon car was 
seen at the motel, the maroon car defendant 
was driving when he was arrested contained 
blood and DNA consistent with that of the 
victim, and defendant told an inmate that he 
shot the victim in the chest and the head. State 
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v. Rimmer, — $.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 322 (Tenn. Crim. App. May 21, 2019). 

Evidence was sufficient to support defen- 
dant’s first degree premeditated murder convic- 
tion because defendant requested a witness to 
drive defendant to the scene of a fight where 
the victim and a group of men were fighting, 
defendant spoke angrily to the victim and pro- 
voked the fighting, defendant admitted to chas- 
ing the victim into the woods, defendant admit- 
ted to shooting once at the victim who died from 
a gunshot wound, and defendant appeared to 
lack emotion after the shooting, disposed of the 
weapon, and fled the jurisdiction. State v. Fra- 
zier, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 385 (Tenn. Crim. App. July 1, 2019). 

Evidence was sufficient to support defen- 
dants’ convictions of first-degree murder be- 
cause it showed that they fired multiple shots 
into a house after calling the home to see if a 
particular person was at the house, and the fact 
that they did not kill their intended victim was 
irrelevant. State v. Avant, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 415 (Tenn. Crim. App. 
July 12, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 53 (Tenn. Jan. 17, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree murder be- 
cause the evidence of defendant’s calm and 
sober demeanor when defendant drove the vic- 
tim into the middle of nowhere one night and 
got into the backseat to fasten a shoelace 
around the victim’s neck when coupled with the 
fact that defendant pushed the victim, who was 
by then beginning to turn blue from lack of 
oxygen, out of the car with no hope of rescue 
established that defendant acted in a manner 
sufficient to satisfy the elements of intent and 
premeditation. State v. Ponder, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 504 (Tenn. Crim. 
App. Aug. 21, 2019), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 559 (Tenn. Dec. 5, 2019). 

Evidence was sufficient for a rational trier of 
fact to find defendant guilty of premeditated 
first degree murder, as it showed that defen- 
dant exited the residence, admitted going to his 
vehicle, and then reentered the residence and 
shot the unarmed victim on the couch while 
trying his shoes State v. Davenport, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 513 (Tenn. 
Crim. App. Aug. 23, 2019). 

Evidence was sufficient to support defen- 
dant’s first-degree murder conviction because 
established that defendant acted with premedi- 
tation when he intentionally killed the victim 
as it showed that the victim and defendant had 
quarreled before the murder, defendant’s girl- 
friend overhead him talking about killing some- 
one, defendant admitted to police that he shot 
the victim twice, the victim was shot twice at 
close range with the same 12-gauge shotgun 
later recovered from the girlfriend’s vehicle, 
and after shooting the victim defendant re- 
turned to his mother’s house, where he changed 
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clothes before returning to the scene of the 
crime, and at the scene he caused a disturbance 
by trying to enter the crime scene. State v. 
Watison, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 552 (Tenn. Crim. App. Aug. 30, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
47 (Tenn. Jan. 17, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that defendant and the code- 
fendant planned and executed the crimes 
jointly and with a common intent, and that 
defendant told a cellmate that he “tricked” the 
codefendant into killing the victim. State v. 
Mitchell, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 744 (Tenn. Crim. App. Nov. 19, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that defendant and his code- 
fendant lured the victims to the cemetery under 
the pretext of purchasing drugs, defendant 
threatened to kill the victim and before the 
crimes pulled a gun on him, defendant made 
jailhouse admissions and bragged about the 
crimes, and he provided information in a fed- 
eral proffer that included details about the 
crimes that had not been released to the public. 
State v. Mitchell, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 744 (Tenn. Crim. App. Nov. 
19, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first-degree 
premeditated murder because there was proof 
that defendant harbored animus toward one of 
the victims, that he retrieved his gun from his 
vehicle, he announced his intention of killing 
his wife, and he took aim and fired in the 
direction of his wife and the victim in the 
vehicle. State v. Stinnett, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 89 (Tenn. Crim. App. 
Feb. 12, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 389 (Tenn. June 5, 2020). 

Evidence supported defendant’s first-degree 
premeditated murder conviction because defen- 
dant, who faced possible dismissal at work, 
took a gun to work for purpose of killing defen- 
dant’s manager, inquired as to other employees’ 
lunch plans and waited until most of the em- 
ployees had left the building for lunch before 
shooting the victim multiple times in the vic- 
tim’s office, took the surveillance system at 
work to avoid detection, left the premises in 
defendant’s car, and did not return from lunch 
or respond to colleagues’ attempts at contact. 
State v. Taylor, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 147 (Tenn. Crim. App. Feb. 26, 
2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder because the evidence of premeditation 
was overwhelming, as a witness heard defen- 
dant stated he was armed and ready to shoot, 
two witnesses testified that the victim did not 
draw a gun or make physical contact, the 911 
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recording reflected that the victim repeatedly 
begged for his life before being shot, and defen- 
dant did not attempt to aid the victim and fled 
the scene. State v. Odom, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 157 (Tenn. Crim. App. 
Feb. 28, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 361 (Tenn. June 5, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for first-degree premeditated 
murder because it showed that in an effort to 
avoid arrest defendant struggled with the offi- 
cer, pushed him, and shot the officer eight 
times, many at close range. Defendant did not 
seek to render aid to the officer, but fled the 
scene and took a car at gunpoint. State v. 
Wilbourn, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 242 (Tenn. Crim. App. Apr. 15, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
409 (Tenn. Aug. 11, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree murder be- 
cause it showed that he and the victim had 
been feuding, while the victim was inside the 
market defendant pulled into the parking lot 
and blocked his car, and defendant immediately 
began firing at the victim as the victim walked 
out of the market. State v. Thompson, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 573 (Tenn. 
Crim. App. Aug. 20, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of premeditated first-degree 
murder because he made preparations to con- 
ceal his identity prior to the killing by cutting a 
mask from a t-shirt, he used a deadly weapon 
against an unarmed victim, immediately prior 
to the shooting defendant threatened that he 
would shoot him in the head if the victim did 
not comply with defendant’s demands, he fired 
one shot that narrowly missed the victim’s 
head, and defendant fatally shot the victim in 
the back of the head. State v. Miller, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 624 (Tenn. 
Crim. App. Sept. 18, 2020). 

Defendant acted with the intent to kill and 
with premeditation in that defendant traded 
handguns for a high-powered assault rifle; de- 
fendant stopped defendant’s car at a red light 
on a street, lowered the window, pointed the 
rifle toward an unarmed group of people on a 
sidewalk who did not provoke defendant, and 
fired a shot, paused, and fired a second shot; 
and defendant fled the scene and disposed of 
the rifle during a high-speed police pursuit. 
State v. Corbin, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 664 (Tenn. Crim. App. Oct. 9, 
2020). 

Rational jury could have found that defen- 
dant’s killing of the victim was premeditated 
and intentional, as the victim’s roommate ob- 
served defendant come to the victim’s home the 
day the victim died, surveillance video showed 
defendant carrying something heavy in his 
jacket pocket when he entered the home, defen- 
dant acknowledged hitting the victim with a 
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sledgehammer, and defendant destroyed evi- 
dence of the killing. State v. Oeser, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 795 (Tenn. Crim. 
App. Dec. 11, 2020). 

Defendant’s claim that the State failed to 
establish evidence of premeditation as to the 
charge of attempted first-degree murder 
against the victim’s unborn child failed, as the 
record established that prior to the attack, 
defendant expressed his desire for the victim’s 
child to be aborted if male, and within hours of 
learning the baby was a boy, defendant carried 
out an attack on the victim during which he 
directly stabbed her in the stomach and stated 
he intended to kill the baby. State v. Estes, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 14 
(Tenn. Crim. App. Jan. 6, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions for attempted first-degree 
murder because defendant by his own admis- 
sions stated that he was not drunk when he 
fired the shots at the officers and bystanders, 
defendant declared an intent to kill his girl- 
friend when he pointed a handgun at her head 
inside their bedroom, he used two different 
rifles to shoot at the victims at least 52 times, 
he emptied the clips from both rifles, he made 
impact with all three police vehicles and he hit 
his girlfriend and a deputy, and he left and 
went to hide in a nearby cave when a sergeant 
returned fire. State v. Pitts, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 71 (Tenn. Crim. App. 
Mar. 4, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree premeditated 
murder because it showed that defendant 
strangled the victim and she died from her 
injuries, the victim had bruising on her neck 
and petechiae in her eyes and lips consistent 
with strangulation, and defendant stated in his 
police interview that he choked the victim until 
she went limp and then placed her in the 
bathtub to make it look like a suicide. On the 
day before the murder, defendant wrote a note 
on his cell phone detailing the story he would 
give to police after the murder. State v. Bell, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 73 
(Tenn. Crim. App. Mar. 3, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree premeditated 
murder because, even though defendant argued 
that he killed the victim during a heated argu- 
ment, the evidence showed that the victim was 
killed by multiple blows to the face and skull 
with a hammer, the medical examiner counted 
14 separate impact sites on the victim’s skull, 
there was no evidence of a struggle, and the 
victim was unarmed with no defensive wounds. 
State v. Long, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 81 (Tenn. Crim. App. Mar. 8, 2021). 

Evidence that defendant fled in his car at 
high speeds from the police officer victim, fired 
two shots from a pump-action shotgun striking 
the victim’s patrol car, continued to flee, fired a 
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shotgun blast striking the victim in the arm 
and then fired four more shots before fleeing 
the scene was sufficient to support defendant’s 
attempted first degree murder conviction. State 
v. Wilson, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 122 (Tenn. Crim. App. Mar. 31, 2021). 


25. Jury Instructions. 

Trial court did not err in instructing the jury 
because defendant agreed to the proposed in- 
structions, which contained proper statements 
of the law; the trial court’s instructions tracked 
the language of the relevant statutes for first 
degree premeditated murder, criminal attempt, 
and employing a firearm during the commis- 
sion of a dangerous felony, and they followed 
the Tennessee Pattern Jury Instructions. State 
v. Gary, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 580 (Tenn. Crim. App. July 31, 2018). 

Defendant did not show it was plain error not 
to instruct a jury on the lesser included offense 
of misdemeanor reckless endangerment be- 
cause the jury was instructed on the lesser 
included offenses of attempted second degree 
murder and attempted voluntary manslaugh- 
ter but chose to convict defendant of attempted 
first degree murder, so defendant did not show 
a reasonable probability that a reasonable jury 
would have convicted defendant of misde- 
meanor reckless endangerment instead of at- 
tempted first degree murder. State v. Cham- 
bers, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 241 (Tenn. Crim. App. Apr. 15, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
330 (Tenn. July 19, 2019). 


26. Sentencing. 

Trial court did not abuse its discretion by 
imposing partial consecutive sentencing and a 
total effective sentence of life plus 24 years for 
first degree felony and premeditated murder, 
aggravated robbery, attempted aggravated rob- 
bery, aggravated burglary, and employment of a 
firearm; defendant committed six distinct vio- 
lations of the law and the trial court properly 
applied the dangerous offender category after 
making the necessary findings, which included 
in part his long history of being a drug dealer 
and being affiliated with a gang. State v. Aus- 
tin, — S.W.3d —, 2018 Tenn. Crim. App. LEXIS 
758 (Tenn. Crim. App. Oct. 5, 2018). 

Movant was authorized to file second or suc- 
cessive § 2255 motion because he made out 
prima facie case, given questionable validity of 
18 U.S.C.S. § 924(c) s residual clause as well 
as lack of binding Sixth Circuit authority estab- 
lishing that T.C.A. § 39-13-202(a)(1) categori- 
cally involved use of violent physical force. In re 
Wilson, — F.3d —, — FED App. —, 2019 U.S. 
App. LEXIS 4626 (6th Cir. Feb. 14, 2019). 

Trial court properly imposed consecutive sen- 
tencing for defendant’s convictions of especially 
aggravated robbery and first-degree murder 
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because defendant was a dangerous offender as 
the trial court described in detail the horrific 
injuries that the victim suffered after defen- 
dant attacked him in his own home without 
provocation; and consecutive sentencing was 
reasonably related to the severity of the of- 
fenses and the need to protect the public from 
defendant’s future criminal conduct. State v. 
Belt, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 208 (Tenn. Crim. App. Mar. 29, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
327 (Tenn. July 25, 2019). 

Twenty-five-year sentence defendant re- 
ceived for attempted first degree murder was 
not excessive because a 10-year sentence for 
the firearms offense and consecutive sentenc- 
ing for the two conviction offenses of attempted 
first-degree murder were required. State v. 
Ward, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 202 (Tenn. Crim. App. Apr. 1, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
331 (Tenn. July 18, 2019). 

Defendant challenged his life sentence, but 
the law surrounding the imposition of a life 
sentence for first degree murder was not in 
question and the court was bound by its previ- 
ous determination that defendant’s life sen- 
tence was constitutional, as the sentence did 
not reach the considerations of Miller v. Ala- 
bama. State v. Henderson, — $.W.3d —, 2019 
Tenn. Crim. App. LEXIS 567 (Tenn. Crim. App. 
Sept. 12, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 526 (Tenn. Dec. 10, 2019). 

Petitioner did not state a colorable claim 
upon which relief could be granted when he 
claimed that his sentence of life imprisonment 
violated the prohibition against cruel and un- 
usual punishment because he was a juvenile at 
the time of the offense because he received a life 
sentence that had early release eligibility and 
therefore his sentence is not unconstitutional. 
Siler v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 197 (Tenn. Crim. App. Mar. 24, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 424 (Tenn. Aug. 7, 2020). 

Trial court did not err in sentencing defen- 
dant to 40 years for the facilitation of first- 
degree, felony murder conviction and 20 years 
for the attempted especially aggravated rob- 
bery conviction because the trial court properly 
considered defendant’s criminal history and the 
statutory criteria in finding defendant to be a 
Range II, multiple offender; the trial court 
reviewed the presentence report, the nature 
and characteristics of the criminal conduct in- 
volved, the applicable enhancement and miti- 
gating factors, and defendant’s potential for 
rehabilitation; and the presentence report 
listed defendant’s criminal history which began 
in 1995 at the age of 16 and included numerous 
misdemeanor and felony convictions. State v. 
Bowen, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Apr. 13, 2021). 
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39-13-203. Intellectually disabled defendants — Death sentence pro- 
hibited. 


(a) As used in this section, “intellectual disability” means: 

(1) Significantly subaverage general intellectual functioning; 

(2) Deficits in adaptive behavior; and 

(3) The intellectual disability must have manifested during the develop- 
mental period, or by eighteen (18) years of age. 

(b) Notwithstanding any law to the contrary, no defendant with intellectual 
disability at the time of committing first degree murder shall be sentenced to 
death. 

(c) The burden of production and persuasion to demonstrate intellectual 
disability by a preponderance of the evidence is upon the defendant. The 
determination of whether the defendant had intellectual disability at the time 
of the offense of first degree murder shall be made by the court. 

(d) Ifthe court determines that the defendant was a person with intellectual 
disability at the time of the offense, and if the trier of fact finds the defendant 
guilty of first degree murder, and if the district attorney general has filed 
notice of intention to ask for the sentence of imprisonment for life without 
possibility of parole as provided in § 39-13-208(b), the jury shall fix the 
punishment in a separate sentencing proceeding to determine whether the 
defendant shall be sentenced to imprisonment for life without possibility of 
parole or imprisonment for life. Section 39-13-207 shall govern the sentencing 
proceeding. 

(e) If the issue of intellectual disability is raised at trial and the court 
determines that the defendant is not a person with intellectual disability, the 
defendant shall be entitled to offer evidence to the trier of fact of diminished 
intellectual capacity as a mitigating circumstance pursuant to § 39-13- 
204(j)(8). 

(f) The determination by the trier of fact that the defendant does not have 
intellectual disability shall not be appealable by interlocutory appeal, but may 
be a basis of appeal by either the state or defendant following the sentencing 
stage of the trial. 

(g)(1) A defendant who has been sentenced to the death penalty prior to May 

11, 2021, and whose conviction is final on direct review may petition the trial 

court for a determination of whether the defendant is intellectually disabled. 

The motion must set forth a colorable claim that the defendant is ineligible 

for the death penalty due to intellectual disability. Either party may appeal 

the trial court’s decision in accordance with Rule 3 of the Tennessee Rules of 

Appellate Procedure. 

(2) Adefendant shall not file a motion under subdivision (g)(1) if the issue 
of whether the defendant has an intellectual disability has been previously 
adjudicated on the merits. 


History. by a functional intelligence quotient (I.Q.) of 

Acts 1990, ch. 1038, §§ 1, 2; 1993, ch. 473, seventy (70) or below;” from the end of (a)(1); 
§ 10; 2010, ch. 734, §§ 1-3; 2021, ch. 399, §§ 1, deleted “been” following “The intellectual dis- 
Be ability must have” in (a)(3); and added (g). 


Amendments. Effective Dates. 
The 2021 amendment deleted “as evidenced Acts 2021, ch. 399, § 3. May 11, 2021. 
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NOTES TO DECISIONS 


3. Defendant Eligible for Death Penalty. murder. Dellinger v. State, — S.W.3d —, 2019 

Defendant’s sentence could not be corrected Tenn. Crim. App. LEXIS 247 (Tenn. Crim. App. 
because the statutory prohibition — no defen- Apr. 17, 2019), appeal denied, — S.W.3d —, 
dant with intellectual disability at the time of 2019 Tenn. LEXIS 394 (Tenn. Aug. 14, 2019), 
committing first-degree murder shall be sen- cert. denied, Dellinger v. Tennessee, 206 L. Ed. 


tenced to death — existed prior to the murder 2d 947. 140 S. Ct. 2780. U.S. . 2020 US. LEXIS 
for which he was convicted and a death sen- 2754 (US. May 18 2020). 4 


tence was clearly authorized for first-degree 


39-13-204. Sentencing for first degree murder. 


(a) Upon a trial for first degree murder, should the jury find the defendant 
guilty of first degree murder, it shall not fix punishment as part of the verdict, 
but the jury shall fix the punishment in a separate sentencing hearing to 
determine whether the defendant shall be sentenced to death, to imprisonment 
for life without possibility of parole, or to imprisonment for life. The separate 
sentencing hearing shall be conducted as soon as practicable before the same 
jury that determined guilt, subject to the provisions of subsection (k) relating 
to certain retrials on punishment. 

(b) In the sentencing proceeding, the attorney for the state shall be allowed 
to make an opening statement to the jury and then the attorney for the 
defendant shall also be allowed such statement; provided, that the waiver of 
opening statement by one party shall not preclude the opening statement by 
the other party. 

(c) In the sentencing proceeding, evidence may be presented as to any 
matter that the court deems relevant to the punishment, and may include, but 
not be limited to, the nature and circumstances of the crime; the defendant’s 
character, background history, and physical condition; any evidence tending to 
establish or rebut the aggravating circumstances enumerated in subsection (i); 
and any evidence tending to establish or rebut any mitigating factors. Any such 
evidence that the court deems to have probative value on the issue of 
punishment may be received, regardless of its admissibility under the rules of 
evidence; provided, that the defendant is accorded a fair opportunity to rebut 
any hearsay statements so admitted. However, this subsection (c) shall not be 
construed to authorize the introduction of any evidence secured in violation of 
the constitution of the United States or the constitution of Tennessee. In all 
cases where the state relies upon the aggravating factor that the defendant 
was previously convicted of one (1) or more felonies, other than the present 
charge, whose statutory elements involve the use of violence to the person, 
either party shall be permitted to introduce evidence concerning the facts and 
circumstances of the prior conviction. Such evidence shall not be construed to 
pose a danger of creating unfair prejudice, confusing the issues, or misleading 
the jury and shall not be subject to exclusion on the ground that the probative 
value of the evidence is outweighed by prejudice to either party. Such evidence 
shall be used by the jury in determining the weight to be accorded the 
aggravating factor. The court shall permit a member or members, or a 
representative or representatives of the victim’s family to testify at the 
sentencing hearing about the victim and about the impact of the murder on the 
family of the victim and other relevant persons. The evidence may be 
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considered by the jury in determining which sentence to impose. The court 
shall permit members or representatives of the victim’s family to attend the 
trial, and those persons shall not be excluded because the person or persons 
shall testify during the sentencing proceeding as to the impact of the offense. 
(d) In the sentencing proceeding, the state shall be allowed to make a 
closing argument to the jury; and then the attorney for the defendant shall also 
be allowed such argument, with the state having the right of closing. 
(e)(1) After closing arguments in the sentencing hearing, the trial judge shall 
include instructions for the jury to weigh and consider any of the statutory 
aggravating circumstances set forth in subsection (1), which may be raised by 
the evidence at either the guilt or sentencing hearing, or both. The trial 
judge shall also include instructions for the jury to weigh and consider any 
mitigating circumstances raised by the evidence at either the guilt or 
sentencing hearing, or both, which shall include, but not be limited to, those 
circumstances set forth in subsection (j). These instructions and the manner 
of arriving at a sentence shall be given in the oral charge and in writing to 
the jury for its deliberations. However, a reviewing court shall not set aside 
a sentence of death or of imprisonment for life without the possibility of 
parole on the ground that the trial court did not specifically instruct the jury 
as to a requested mitigating factor that is not enumerated in subsection (j). 
(2) The trial judge shall provide the jury separate verdict forms, as 
specified by subdivisions (f)(1), (f)(2), and (g)(2)(B). If the defendant has been 
found guilty of first degree murder as described in § 39-13-202(c)(1), then 
the jury shall be instructed that a defendant who receives a sentence of 
imprisonment for life shall not be eligible for parole consideration until the 
defendant has served at least fifty-one (51) full calendar years of the 
sentence. The jury shall also be instructed that a defendant who receives a 
sentence of imprisonment for life without possibility of parole shall never be 
eligible for release on parole. 
(f)(1) If the defendant has been found guilty of first degree murder as 
described in § 39-13-202(c)(1) and the jury unanimously determines that no 
statutory aggravating circumstance has been proven by the state beyond a 
reasonable doubt, the sentence shall be imprisonment for life. The jury shall 
then return its verdict to the judge upon a form provided by the court, which 
may appear substantially as follows: 


PUNISHMENT OF IMPRISONMENT FOR LIFE 


We, the jury, unanimously determine that no statutory aggravating 
circumstance has been proven by the state beyond a reasonable doubt. We, 
the jury, therefore find that the sentence shall be imprisonment for life. 


/s/ /s/ 
Jury Foreperson Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 


/s/ /s/ 
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Juror Juror 
/s/ /s/ 

Juror Juror 
/s/ /s/ 

Juror Juror 


(2)(A) Except as provided in subdivision (f)(2)(B), if the jury unanimously 
determines that a statutory aggravating circumstance or circumstances 
have been proven by the state beyond a reasonable doubt, but that such 
circumstance or circumstances have not been proven by the state to 
outweigh any mitigating circumstance or circumstances beyond a reason- 
able doubt, the jury shall, in its considered discretion, sentence the 
defendant either to imprisonment for life without possibility of parole or to 
imprisonment for life. The trial judge shall instruct the jury that, in 
choosing between the sentences of imprisonment for life without possibil- 
ity of parole and imprisonment for life, the jury shall weigh and consider 
the statutory aggravating circumstance or circumstances proven by the 
state beyond a reasonable doubt and any mitigating circumstance or 
circumstances. In its verdict, the jury shall specify the statutory aggra- 
vating circumstance or circumstances proven by the state beyond a 
reasonable doubt and shall return its verdict to the judge upon a form 
provided by the court, which may appear substantially as follows: 


PUNISHMENT OF IMPRISONMENT FOR LIFE WITHOUT POSSIBILITY 


OF PAROLE OR IMPRISONMENT FOR LIFE 


We, the jury, unanimously find that the state has proven the following 
listed statutory aggravating circumstance or circumstances beyond a 
reasonable doubt: 

[Here list the statutory aggravating circumstance or circumstances so 
found.| 

We, the jury, unanimously find that such statutory aggravating 
circumstance or circumstances do not outweigh any mitigating circum- 
stance or circumstances beyond a reasonable doubt; therefore: 


CHECK ONE (1) BOX ONLY 


[ ] We, the jury, unanimously agree that the defendant shall be 
sentenced to imprisonment for life without possibility of parole; or 

-[ ] We, the jury, unanimously agree that the defendant shall be 
sentenced to imprisonment for life. 


/s/ /s/ 
Jury Foreperson Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 


Juror Juror 
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/s/ 


/s/ 


/s/ 
Juror Juror 
/s/ 


Juror Juror 


(B)(G) If the defendant has been found guilty of first degree murder as 
described in § 39-13-202(c)(2) and the jury unanimously determines 
that no statutory aggravating circumstance has been proven by the 
state beyond a reasonable doubt, or that a statutory aggravating 
circumstance or circumstances have been proven by the state beyond a 
reasonable doubt, but that such circumstance or circumstances have not 
been proven by the state to outweigh any mitigating circumstance or 
circumstances beyond a reasonable doubt, then the sentence shall be 
imprisonment for life without possibility of parole. 

(ii) If imprisonment for life without possibility of parole is the 
sentence of the jury, then the jury shall reduce to writing the finding 
that no statutory aggravating circumstance or circumstances have been 
proven by the state beyond a reasonable doubt, or that a statutory 
aggravating circumstance or circumstances have been proven by the 
state beyond a reasonable doubt, but that such circumstance or circum- 
stances have not been proven by the state to outweigh any mitigating 
circumstance or circumstances beyond a reasonable doubt. 

(iii) These findings and verdict must be returned to the judge upon a 
form provided by the court, which may appear substantially as follows: 


PUNISHMENT OF IMPRISONMENT FOR LIFE WITHOUT POSSIBILITY 


/s/ 


/s/ 


/s/ 


/s/ 


/s/ 


OF PAROLE 


| | We, the jury, unanimously agree that no statutory aggravating 
circumstance or circumstances have been proven by the state beyond a 
reasonable doubt and that the defendant shall be sentenced to impris- 
onment for life without possibility of parole. 

[ ] We, the jury, unanimously agree that a statutory aggravating 
circumstance or circumstances have been proven by the state beyond a 
reasonable doubt, but that such circumstance or circumstances have not 
been proven by the state to outweigh any mitigating circumstance or 
circumstances beyond a reasonable doubt and that the defendant shall 
be sentenced to imprisonment for life without possibility of parole. 


/s/ 
Jury Foreperson Juror 
/s/ 
Juror Juror 
/s/ 
Juror Juror 
/s/ 
Juror Juror 
/s/ 


Juror Juror 
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/s/ 


Juror Juror 


(g)(1) The sentence shall be death, if the jury unanimously determines that: 


(A) At least one (1) statutory aggravating circumstance or several 


statutory aggravating circumstances have been proven by the state 
beyond a reasonable doubt; and 


(B) Such circumstance or circumstances have been proven by the state 


to outweigh any mitigating circumstances beyond a reasonable doubt. 
(2)(A) If the death penalty is the sentence of the jury, the jury shall: 


(i) Reduce to writing the statutory aggravating circumstance or 
statutory aggravating circumstances so found; and 

(ii) Signify that the state has proven beyond a reasonable doubt that 
the statutory aggravating circumstance or circumstances outweigh any 
mitigating circumstances. 
(B) These findings and verdict shall be returned to the judge upon a 


form provided by the court, which may appear substantially as follows: 


/s/ 


/s/ 


/s/ 


/s/ 


/s/ 


/s/ 


PUNISHMENT OF DEATH 


We, the jury, unanimously find the following listed statutory aggra- 
vating circumstance or circumstances: 

[Here list the statutory aggravating circumstance or circumstances so 
found.| 

We, the jury, unanimously find that the state has proven beyond a 
reasonable doubt that the statutory aggravating circumstance or cir- 
cumstances outweigh any mitigating circumstances. 

Therefore, we, the jury, unanimously find that the punishment shall 
be death. 


/s/ 

Jury Foreperson Juror 
/s/ 

Juror Juror 
/s/ 

Juror Juror 
/s/ 

Juror Juror 
/s/ 

Juror Juror 
/s/ 

Juror Juror 


(h)(1) Except as provided in subdivision (h)(2), if the jury cannot ultimately 
agree on punishment, the trial judge shall inquire of the foreperson of the 
jury whether the jury is divided over imposing a sentence of death. If the jury 
is divided over imposing a sentence of death, the judge shall instruct the jury 
that in further deliberations, the jury shall only consider the sentences of 
imprisonment for life without possibility of parole and imprisonment for life. 
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If, after further deliberations, the jury still cannot agree as to sentence, the 
trial judge shall dismiss the jury and the judge shall impose a sentence of 
imprisonment for life. The judge shall not instruct the jury, nor shall the 
attorneys be permitted to comment at any time to the jury, on the effect of 
the jury’s failure to agree on a punishment. 

(2) If the defendant has been found guilty of first degree murder as 
described in § 39-13-202(c)(2), but the jury cannot ultimately agree on 
punishment, then the trial judge shall inquire of the foreperson of the jury 
whether the jury is divided over imposing a sentence of death. If the jury is 
divided over imposing a sentence of death, then the judge shall dismiss the 
jury and the judge shall impose a sentence of imprisonment for life without 
possibility of parole. The judge shall not instruct the jury, nor shall the 
attorneys be permitted to comment at any time to the jury on the effect of the 
jury’s failure to agree on a punishment. 

(i) Except as provided in subdivisions (f)(2)(B) and (h)(2), no death penalty 
or sentence of imprisonment for life without possibility of parole shall be 
imposed, except upon a unanimous finding that the state has proven beyond a 
reasonable doubt the existence of one (1) or more of the statutory aggravating 
circumstances, which are limited to the following: 

(1) The murder was committed against a person less than twelve (12) 
years of age and the defendant was eighteen (18) years of age or older; 

(2) The defendant was previously convicted of one (1) or more felonies, 
other than the present charge, whose statutory elements involve the use of 
violence to the person; 

(3) The defendant knowingly created a great risk of death to two (2) or 
more persons, other than the victim murdered, during the act of murder; 

(4) The defendant committed the murder for remuneration or the promise 
of remuneration, or employed another to commit the murder for remunera- 
tion or the promise of remuneration; 

(5) The murder was especially heinous, atrocious, or cruel, in that it 
involved torture or serious physical abuse beyond that necessary to produce 
death; 

(6) The murder was committed for the purpose of avoiding, interfering 
with, or preventing a lawful arrest or prosecution of the defendant or 
another; 

(7) The murder was knowingly committed, solicited, directed, or aided by 
the defendant, while the defendant had a substantial role in committing or 
attempting to commit, or was fleeing after having a substantial role in 
committing or attempting to commit, any first degree murder, arson, rape, 
robbery, burglary, theft, kidnapping, aggravated child abuse, aggravated 
child neglect, rape of a child, aggravated rape of a child, aircraft piracy, or 
unlawful throwing, placing or discharging of a destructive device or bomb; 

(8) The murder was committed by the defendant while the defendant was 
in lawful custody or in a place of lawful confinement or during the 
defendant’s escape from lawful custody or from a place of lawful 
confinement; 

(9) The murder was committed against any law enforcement officer, 
corrections official, corrections employee, probation and parole officer, emer- 


125 OFFENSES AGAINST PERSON 39-13-204 


gency medical or rescue worker, emergency medical technician, paramedic or 
firefighter, who was engaged in the performance of official duties, and the 
defendant knew or reasonably should have known that the victim was a law 
enforcement officer, corrections official, corrections employee, probation and 
parole officer, emergency medical or rescue worker, emergency medical 
technician, paramedic or firefighter engaged in the performance of official 
duties; 

(10) The murder was committed against any present or former judge, 
district attorney general or state attorney general, assistant district attor- 
ney general or assistant state attorney general, due to or because of the 
exercise of the victim’s official duty or status and the defendant knew that 
the victim occupied such office; 

(11) The murder was committed against a national, state, or local popu- 
larly elected official, due to or because of the official’s lawful duties or status, 
and the defendant knew that the victim was such an official; 

(12) The defendant committed “mass murder,” which is defined as the 
murder of three (3) or more persons, whether committed during a single 
criminal episode or at different times within a forty-eight-month period; 

(13) The defendant knowingly mutilated the body of the victim after 
death; 

(14) The victim of the murder was seventy (70) years of age or older; or the 
victim of the murder was particularly vulnerable due to a significant 
disability, whether mental or physical, and at the time of the murder the 
defendant knew or reasonably should have known of such disability; 

(15) The murder was committed in the course of an act of terrorism; 

(16) The murder was committed against a pregnant woman, and the 
defendant intentionally killed the victim, knowing that she was pregnant; 

(17) The murder was committed at random and the reasons for the killing 
are not obvious or easily understood; 

(18) The defendant knowingly sold or distributed a substance containing 
fentanyl, carfentanil, or any other opiate listed in § 39-17-408(c) with the 
intent and premeditation to commit murder; or 

(19) The victim of the murder was acting as a Good Samaritan at the time 
of the murder and the defendant knew that the person was acting as a Good 
Samaritan. For purposes of this subdivision (i)(19), “Good Samaritan” means 
a person who helps, defends, protects, or renders emergency care to a person 
in need without compensation. 

(j) In arriving at the punishment, the jury shall consider, pursuant to this 
section, any mitigating circumstances, which shall include, but are not limited 
to, the following: 

(1) The defendant has no significant history of prior criminal activity; 

(2) The murder was committed while the defendant was under the 
influence of extreme mental or emotional disturbance; 

(3) The victim was a participant in the defendant’s conduct or consented 
to the act; 

(4) The murder was committed under circumstances that the defendant 
reasonably believed to provide a moral justification for the defendant’s 
conduct; 
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(5) The defendant was an accomplice in the murder committed by another 
person and the defendant’s participation was relatively minor; 
(6) The defendant acted under extreme duress or under the substantial 
domination of another person; 
(7) The youth or advanced age of the defendant at the time of the crime; 
(8) The capacity of the defendant to appreciate the wrongfulness of the 
defendant’s conduct or to conform the defendant’s conduct to the require- 
ments of the law was substantially impaired as a result of mental disease or 
defect or intoxication, which was insufficient to establish a defense to the 
crime but which substantially affected the defendant’s judgment; and 
(9) Any other mitigating factor that is raised by the evidence produced by 
either the prosecution or defense, at either the guilt or sentencing hearing. 
(k) Upon motion for a new trial, after a conviction of first degree murder, if 
the court finds error in the trial determining guilt, a new trial on both guilt and 
sentencing shall be held; but if the court finds error alone in the trial 
determining punishment, a new trial on the issue of punishment alone shall be 
held by a new jury empanelled for that purpose. If the trial court, or any other 
court with jurisdiction to do so, orders that a defendant convicted of first degree 
murder, whether the sentence is death, imprisonment for life without possi- 
bility of parole or imprisonment for life, be granted a new trial, either as to 
guilt or punishment, or both, the new trial shall include the possible punish- 
ments of death, imprisonment for life without possibility of parole, or, unless 
the defendant is convicted of first degree murder as described in § 39-13- 


202(c)(2), imprisonment for life. 


History. 

Acts 1989, ch. 591, § 1; T.C.A., § 39-18-2083; 
Acts 1990, ch. 1038, § 3; 1993, ch. 478, §§ 2, 
4-6, 13, 14; 1995, ch. 356, § 1; 1995, ch. 377, 
§ 1: 1996, ch 830, $62; 1997 eh W308 i. L997, 
ch. 358,'$ 121997 che 49) se 13d99s87 chy 12; 
§ 1; 1998, ch. 915, § 1; 1998, ch: 916, § 1; 1999, 
ch. 504, § 1; 2002, ch. 849, § 2b; 2008, ch. 829, 
§ 132009, ch, 582.58: 12010 eh 210057 9: 1: 
2011, ch. 47, § 30;2011, ch, 489;,$" 1: 2019, ch: 
23 LSS! 2021 6 ch2isy si 202T ech 528, 
§§ 5-12. 


Compiler’s Notes. 

Acts 2021, ch. 215, § 1 provided that the act 
is known and may be cited as the “Good Sa- 
maritan Sentencing Enhancement Act.” 


Amendments. 

The 2019 amendment added (i)(18). 

The 2021 amendment by ch. 215, added 
(i)(19). 

The 2021 amendment by ch. 528, in (e)(2), 
deleted “three (3)” preceding “separate verdict 
forms” and rewrote the second sentence, which 


read: “The jury shall be instructed that a de- 
fendant who receives a sentence of imprison- 
ment for life shall not be eligible for parole 
consideration until the defendant has served at 
least twenty-five (25) full calendar years of the 
sentence”; added “the defendant has been found 
guilty of first degree murder as described in 
§ 39-13-202(c)(1) and” in (f)(1); added “Except 
as provided in subdivision (f)(2)(B),” in (f)(2)(A); 
added (f)(2)(B); added “Except as provided in 
subdivision (h)(2),” in (h)(1); added (h)(2); 
added “Except as provided in subdivision 
(f)(2)(B) and (h)(2)” in the introductory lan- 
guage of (i); and added “, or, unless the defen- 
dant is convicted of first degree murder as 
described in § 39-13-202(c)(2),” in (k). 


Effective Dates. 
Acts 2019, ch. 231, § 2. July 1, 2019. 
Acts; 2021, ch. 21535 3. July 1.2021 
Acts 2021, ch. 528, § 22. July 1, 2021. 


Law Reviews. 
Tennessee’s Death Penalty Lottery, 13 Tenn. 
J. L. & Pol’y 85 (2018). 


NOTES TO DECISIONS 


ANALYSIS 


Sab Construction. 


yA Harmless Error. 
11. Aggravating Circumstances. 
14. —Previous Conviction of a Felony. 
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29. Evidence Admissible. 


3. Construction. 

Any statute in place before the effective date 
of ch. 492, with a release eligibility other than a 
minimum of 51 years for a life sentence is 
repealed as to offenses committed on or after 
that date and the caption of ch. 492 does not 
violate Tenn. Const. art. II, § 17; this is not an 
express repeal, but rather a repeal by implica- 
tion, and both T.C.A. §§ 40-35-501(h)(1) and 
39-13-204(e)(2) are repealed by implication to 
the extent they require a release eligibility 
other than a minimum. Davis v. Tenn. Dep’t of 
Corr., —S.W.3d —, 2018 Tenn. App. LEXIS 631 
(Tenn. Ct. App. Oct. 30, 2018), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 13 (Tenn. Jan. 18, 
2019). 

Where the federal habeas court previously 
rejected a death row inmate’s argument that 
both versions of this statute—which was modi- 
fied between his commission of the crime and 
his trial—improperly permitted the jury to take 
a “case-specific’ approach in determining 
whether a prior conviction applied, the inmate 
provided no basis for changing that conclusion 
and authorizing a successive petition. In re 
Nichols, — F.3d —, — FED App. —, 2020 U.S. 
App. LEXIS 4662 (6th Cir. Feb. 13, 2020). 


7. Harmless Error. 

It was error to admit the evidence concerning 
a restaurant robbery for purposes of T.C.A. 
§ 39-13-204(i)(7) because there was no connec- 
tion between that robbery in Georgia and the 
murder of the victim in this case, which oc- 
curred in Tennessee eight days later; however, 
because the State established two valid aggra- 
vating circumstances, the jury’s reliance upon 
this invalid aggravating circumstance was not 
reversible error. State v. Wooten, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 12 (Tenn. Crim. 
App. Jan. 13, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 320 (Tenn. June 3, 2020). 


11. Aggravating Circumstances. 
Sufficient evidence supported the aggravat- 
ing circumstances the trial court applied in 
sentencing defendant to death because it 
showed that defendant had prior convictions 
for robbery and kidnapping, battery of a law 
enforcement officer, and aggravated battery, 
the killings were heinous, atrocious, or cruel as 
both victims were bound and strangled before 
their throats were cut multiple times and one 
victim’s head was almost completely severed 
from her body, the accomplice testified that 
when he asked defendant why he killed one 
victim defendant responded that it was because 
she had seen his face, defendant took large 
amounts of cash, at least one credit card, and 
jewelry from the victims, and defendant mur- 
dered a third victim within days of murdering 
the two instant victims. State v. Jones, 568 
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S.W.3d 101, 2019 Tenn. LEXIS 19 (Tenn. Jan. 
30, 2019), cert. denied, Jones v. Tennessee, 205 
L. Ed. 2d 144, 140 S. Ct. 262, — U.S. —, 2019 
U.S. LEXIS 5344 (U.S. Oct. 7, 2019). 

With regard to defendant’s conviction for 
premeditated first degree murder, the record 
supported the jury’s finding that the murder 
was committed while defendant had a substan- 
tial role in attempting to commit a robbery 
because the killing of the victim occurred be- 
tween defendant’s demand for money and his 
attempt to open the cash register. State v. 
Miller, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 624 (Tenn. Crim. App. Sept. 18, 2020). 


14. —Previous Conviction of a Felony. 

Trial court erred in permitting defendant’s 
prior conviction for aggravated assault to es- 
tablish the prior violent felony aggravating 
circumstance, as the State failed to meet its 
burden presenting the trial court with a proper 
basis from which to determine that the statu- 
tory elements of the prior conviction involved 
the use of violence to a person. State v. Baker, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 649 
(Tenn. Crim. App. June 26, 2018). 

Evidence was sufficient to support the jury’s 
application of the aggravating factor for a prior 
conviction for a crime that involved violence 
because the trial court reviewed the aggravated 
assault indictments and determined that the 
underlying facts involved the use of violence 
and to establish the prior convictions the State 
introduced judgments for each conviction. State 
v. Rimmer, — 8.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 322 (Tenn. Crim. App. May 21, 2019). 

Rational trier of fact could have found that 
the aggravating circumstance of a prior convic- 
tion for a crime that involved violence out- 
weighed the mitigating circumstances beyond a 
reasonable doubt because the record contained 
little, if any, evidence that could mitigate defen- 
dant’s actions, and the State presented suffi- 
cient evidence of defendant’s prior felonies as 
an aggravating factor. State v. Rimmer, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 322 
(Tenn. Crim. App. May 21, 2019). 

Evidence supported the jury’s finding that 
defendant was previously convicted of a violent 
felony because the State admitted into evidence 
a certified judgment of defendant’s 2009 convic- 
tion for aggravated robbery in Madison County, 
as well as a written statement from defendant 
admitting his role in that robbery. State v. 
Miller, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 624 (Tenn. Crim. App. Sept. 18, 2020). 


29. Evidence Admissible. 

Trial court did not abuse its discretion in 
admitting the video of defendant’s prior aggra- 
vated robbery during the capital sentencing 
phase because defendant did not make a spe- 
cific argument as to how the admission of the 
video violated a specific constitutional right, 
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such as the right to due process or the right to S.W.3d —, 2020 Tenn. Crim. App. LEXIS 624 
confront adverse witnesses. State v. Miller, — (Tenn. Crim. App. Sept. 18, 2020). 


39-13-206. Appeal and review of death sentence. 


(a)(1) Whenever the death penalty is imposed for first degree murder and 
when the judgment has become final in the trial court, the Tennessee 
supreme court shall automatically review the conviction and the sentence of 
death. Upon the conviction becoming final in the trial court, the clerk shall 
docket the case in the supreme court and the case shall proceed in 
accordance with the Tennessee Rules of Appellate Procedure. 

(2) If the defendant has been convicted of first degree murder and 
sentenced to death, the record as to guilt and sentence shall be expeditiously 
filed with the Tennessee supreme court within the time limit provision of 
Tennessee Rules of Appellate Procedure, Rules 24 and 25. If the defendant 
has been convicted of other crimes at the same trial where a death sentence 
is imposed, the Tennessee supreme court shall have authority to review by 
direct appeal the other crimes, if appealed by the defendant with the 
conviction of first degree murder and sentence of death. 

(b) The appeal of the conviction of first degree murder and the review of the 
sentence of death shall have priority over all other cases and shall be heard 
according to the rules promulgated by the Tennessee supreme court. The 
Tennessee supreme court shall first consider any errors assigned and then the 
court shall review the sentence of death. 

(c)(1) In reviewing the sentence of death for first degree murder, the 

Tennessee supreme court shall determine whether: 

(A) The sentence of death was imposed in any arbitrary fashion; 

(B) The evidence supports the jury’s finding of statutory aggravating 
circumstance or circumstances; 

(C) The evidence supports the jury’s finding that the aggravating 
circumstance or circumstances outweigh any mitigating circumstances; 
and 

(D) The sentence of death is excessive or disproportionate to the penalty 
imposed in similar cases, considering both the nature of the crime and the 
defendant. 

(2) The Tennessee supreme court may promulgate rules as it deems 
appropriate to establish such procedures as are necessary to enable it to 
properly review the death sentence. 

(d) In addition to its other authority regarding correction of errors, the 
Tennessee supreme court, in reviewing the death sentence for first degree 
murder, is authorized to: 

(1) Affirm the sentence of death; or 

(2) Modify the punishment to imprisonment for life without possibility of 
parole or, if applicable, imprisonment for life. 

(e) In the event that any provision of §§ 39-13-202 — 39-13-205 or this 
section, or the application of the sections, to any individual or circumstance is 
held to be invalid or unconstitutional so as to permanently preclude a sentence 
of death as to that individual, the court having jurisdiction over the individual 
previously sentenced to death shall cause the individual to be brought before 
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the proper court, which shall, following a sentencing hearing conducted in 
accordance with § 39-13-207, sentence the person to imprisonment for life 
without possibility of parole or, if applicable, imprisonment for life. 


History. 

Acts 1989, ch. 591, § 1; T.C.A., § 39-13-205; 
Acts 1990, ch. 1038, § 3; 1992, ch. 952, § 5; 
1998, ch. 473, §§ 11, 12; 2019, ch. 140, §§ 2, 3; 
2021, ch. 528, § 13. 


Compiler’s Notes. 

Acts 2019, ch. 140, § 1 provided that the act 
shall be known and may be cited as the “Ser- 
geant Daniel Baker Act”. 

Acts 2019, ch. 140, § 5 provided that the act 
shall apply to acts committed on or after July 1, 
2019. 


Amendments. 

The 2019 amendment rewrote (a) which read: 
“(a) (1) Whenever the death penalty is imposed 
for first degree murder and when the judgment 
has become final in the trial court, the defen- 
dant shall have the right of direct appeal from 
the trial court to the court of criminal appeals. 
The affirmance of the conviction and the sen- 
tence of death shall be automatically reviewed 
by the Tennessee supreme court. Upon the 
affirmance by the court of criminal appeals, the 
clerk shall docket the case in the supreme court 
and the case shall proceed in accordance with 
the Tennessee Rules of Appellate Procedure. 

“(2) If the defendant has been convicted of 
first degree murder and sentenced to death and 
appeals that conviction and sentence, the re- 
cord as to guilt and sentence shall be expedi- 
tiously filed with the court of criminal appeals 
within the time limit provision of Tennessee 
Rules of Appellate Procedure, Rules 24 and 25. 
If the defendant has been convicted of first 


degree murder and sentenced to death, but 
does not appeal the conviction of first degree 
murder, then the trial court shall certify, within 
ninety (90) days after the judgment has become 
final, the record relating to punishment, and 
the record shall be transmitted by the clerk of 
the trial court to the court of criminal appeals. 
If the defendant has been convicted of other 
crimes at the same trial where a death sentence 
is imposed, the court of criminal appeals shall 
have authority to review by direct appeal the 
other crimes, if appealed by the defendant with 
the conviction of first degree murder and sen- 
tence of death.”; substituted “Tennessee su- 
preme court” for “reviewing courts” in (b) and 
(c)(1); substituted “court shall review” for 
“courts shall review” in the last sentence of (b); 
substituted “enable it” for “enable the review- 
ing courts” in (c); and, in the introductory 
language of (d), deleted “the court of criminal 
appeals and” preceding “the Tennessee su- 
preme court” and substituted “is authorized” 
for “are authorized”. 

The 2021 amendment substituted “imprison- 
ment for life without possibility of parole or, if 
applicable, imprisonment for life” for “impris- 
onment for life without possibility of parole or 
imprisonment for life” at the end of (d)(2) and 


(e). 


Effective Dates. 
Acts 2019, ch. 140, § 5. July 1, 2019. 
Acts 2021, ch. 528, § 22. July 1, 2021. 


Law Reviews. 
Tennessee’s Death Penalty Lottery, 13 Tenn. 
J. L. & Pol’y 85 (2018). 


NOTES TO DECISIONS 


ANALYSIS 


13. Death Sentence Not Imposed In Arbi- 
trary Fashion. 

13.5. Aggravating Factors Outweighed Miti- 
gating Factors. 


13. Death Sentence Not Imposed In Arbi- 
trary Fashion. 

Defendant’s death sentences were not im- 
posed in an arbitrary fashion because he was 
not denied the right to the assistance of attor- 
neys, as his knowing waiver of the right to 
counsel and insistence on proceeding resulted 
in his waiver of the right to the attorneys, and 
although he was denied the assistance of a 
mitigation expert, he chose to waive the presen- 
tation of any mitigation evidence during sen- 
tencing even though he had access to the miti- 
gation evidence. State v. Jones, 568 S.W.3d 101, 


2019 Tenn. LEXIS 19 (Tenn. Jan. 30, 2019), 
cert. denied, Jones v. Tennessee, 205 L. Ed. 2d 
144, 140S. Ct. 262, — U.S. —, 2019 U.S. LEXIS 
5344 (U.S. Oct. 7, 2019). 


13.5 Aggravating Factors Outweighed 
Mitigating Factors. 

Rational trier of fact could have found that 
the aggravating circumstances outweighed any 
mitigating circumstances beyond a reasonable 
doubt because the experts agreed that defen- 
dant was capable of formulating and carrying 
out a plan to rob the the store and that he made 
a voluntary choice to kill the victim, this was 
not the first time that defendant was involved 
in the armed robbery of a convenience store, he 
had only been out of prison for about six months 
at the time of this incident, and he responded 
with profanities and death threats when he 
was confronted by the police. State v. Miller, — 
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S.W.3d —, 2020 Tenn. Crim. App. LEXIS 624 
(Tenn. Crim. App. Sept. 18, 2020). 


39-13-207. Sentencing where death penalty is not sought. 


(a)(1) In any first degree murder case as described in § 39-13-202(c)(1) in 
which the state does not seek the death penalty, but is seeking imprisonment 
for life without possibility of parole as the maximum punishment, should the 
jury find the defendant guilty of first degree murder, the jury shall fix the 
punishment in a separate sentencing proceeding, to determine whether the 
defendant shall be sentenced to imprisonment for life without possibility of 
parole or imprisonment for life. The sentencing proceeding shall be con- 
ducted in accordance with § 39-13-204, excluding references to the death 
penalty. 

(2) In any first degree murder case as described in § 39-13-202(c)(2) in 
which the state does not seek the death penalty, if the jury finds the 
defendant guilty of first degree murder, then a sentencing hearing shall not 
be conducted as required by § 39-13-204; and the judge shall sentence the 
defendant to imprisonment for life without the possibility of parole. 

(b) If the defendant has been found guilty of first degree murder as 
described in § 39-13-202(c)(1) and the jury unanimously determines that no 
statutory aggravating circumstance or circumstances have been proven by the 
state beyond a reasonable doubt, as set forth in § 39-13-204(i), the jury shall 
return its verdict to the judge on the form described in § 39-13-204(f)(1), and 
the court shall sentence the defendant to imprisonment for life. 

(c) Except as provided in § 39-13-204(f)(2)(B), if the jury unanimously 
determines that the state has proven beyond a reasonable doubt one (1) or 
more of the statutory aggravating circumstances set forth in § 39-13-204(i), 
the jury shall, in its considered discretion, sentence the defendant either to 
imprisonment for life without possibility of parole or to imprisonment for life. 

(d) The jury shall be instructed that, in imposing sentence, it shall weigh 
and consider the statutory aggravating circumstance or circumstances proven 
by the state beyond a reasonable doubt and any mitigating circumstance or 
circumstances. 

(e) The jury shall then return its verdict to the judge upon a form provided 
by the court, which may appear substantially as follows: 


PUNISHMENT OF IMPRISONMENT FOR LIFE WITHOUT 
POSSIBILITY OF PAROLE OR IMPRISONMENT FOR LIFE 


We, the jury, unanimously find that the state has proven the following listed 
statutory aggravating circumstance or circumstances beyond a reasonable 
doubt: 

(Here list the statutory aggravating circumstance or circumstances so found) 


CHECK ONE (1) BOX ONLY 


[ ] We, the jury, unanimously agree that the defendant shall be sentenced to 
imprisonment for life without possibility of parole; or 

[ ] We, the jury, unanimously agree that the defendant shall be sentenced to 
imprisonment for life. 


- 
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/s/ /s/ 
Jury Foreperson Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 

/s/ /s/ 
Juror Juror 


(f) If the jury cannot ultimately agree as to punishment, the judge shall 
dismiss the jury and the judge shall impose a sentence of imprisonment for life. 
The judge shall not instruct the jury, nor shall the attorneys be permitted to 
comment at any time to the jury, on the effect of the jury’s failure to agree on 
a punishment. 

(g) When a defendant has been sentenced to imprisonment for life without 
possibility of parole, the defendant may appeal the sentence to the Tennessee 
court of criminal appeals. The court of criminal appeals shall first consider any 
errors assigned and then the court shall review the appropriateness of the 
sentence. Except as provided in § 39-13-204(f)(2)(B), a sentence of imprison- 
ment for life without possibility of parole shall be considered appropriate if the 
state proved beyond a reasonable doubt at least one (1) statutory aggravating 
circumstance contained in § 39-13-204(i), and the sentence was not otherwise 
imposed arbitrarily, so as to constitute a gross abuse of the jury’s discretion. 


History. stituted “Except as provided in § 39-13- 


Acts 1993, ch. 473, § 7; 2021, ch. 528, §§ 14- 
18. 


Amendments. 

The 2021 amendment substituted “In any 
first degree murder case as described in § 39- 
13-202(c)(1)” for “In any first degree murder 
case” in present (a)(1); added (a)(2); substituted 
“If the defendant has been found guilty of first 
degree murder as described in§ 39-13-202(c)(1) 
and the jury unanimously determines” for “If 
the jury unanimously determines” in (b); sub- 


204(f)(2)(B), if the jury unanimously deter- 
mines” for “If the jury unanimously 
determines” in (c); and substituted “Except as 
provided in § 39-13-204(f)(2)(B), a sentence of 
imprisonment for life without possibility of pa- 
role” for “A sentence of imprisonment for life 
without possibility of parole” in the third sen- 
tence of (g). 


Effective Dates. 
Acts 2021, ch. 528, § 22. July 1, 2021. 


39-13-208. Notice of penalty to be sought for capital offenses. 


(a) Written notice that the state intends to seek the death penalty, filed 
pursuant to Rule 12.3(b) of the Tennessee Rules of Criminal Procedure, shall 
constitute notice that the state also intends to seek, as a possible punishment, 
a sentence of imprisonment for life without possibility of parole. 

(b) Where a capital offense is charged in the indictment or presentment and 
the district attorney general intends to ask for the sentence of imprisonment 
for life without possibility of parole, written notice shall be filed not less than 
thirty (30) days prior to trial. If the notice is filed later than this time, the trial 
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judge shall grant the defendant, upon motion by the defendant, a reasonable 
continuance of the trial. The notice shall specify that the state intends to seek 
the sentence of imprisonment for life without possibility of parole and, unless 
the offense charged is a violation as described in § 39-13-202(c)(2), the notice 
shall specify the aggravating circumstance or circumstances the state intends 
to rely upon at a sentencing hearing. Specification may be complied with by a 
reference to the citation of the circumstance or circumstances. Such notice 
shall be in writing and filed with the court and served on counsel. 

(c) If notice is not filed pursuant to subsection (a) or (b), the defendant shall 
be sentenced to imprisonment for life by the court, if the defendant is found 
guilty of murder in the first degree. 

(d) The defendant and the state of Tennessee may enter into a plea 
agreement whereby the defendant is sentenced to imprisonment for life 
without possibility of parole, pursuant to Rule 11 of the Tennessee Rules of 
Criminal Procedure. 


History. offense charged is a violation as described in 
Acts 1993, ch. 473, § 8; 2021, ch. 528,§ 19. § 39-18-202(c)(2),” in the third sentence of (b). 
Amendments. Effective Dates. 


The 2021 amendment inserted “, unless the Acts 2021, ch. 528, § 22. July 1, 2021. 


39-13-209. Sentencing where violation was committed by discharging 
firearm from within motor vehicle and victim was minor. 


(a) Notwithstanding this part, a person convicted of a violation of § 39-13- 
211,§ 39-13-212, or § 39-13-215 shall be punished one (1) classification higher 
than is otherwise provided if the violation occurred as provided in subsection 
(b). 

(b) This section applies if: 

(1) The violation was committed by discharging a firearm from within a 
motor vehicle, as defined by § 55-1-103; and 
(2) The victim was a minor at the time of the violation. 


History. which enacted this section, shall be known and 
Acts 2019, ch. 485, § 3. may be cited as the “JaJuan Latham Act”. 
Compiler’s Notes. Effective Dates. 


Acts 2019, ch. 485, § 1 provided that the act, Acts 2019, ch. 485, § 4. July 1, 2019. 
39-13-210. Second degree murder. 


NOTES TO DECISIONS 


ANALYSIS 1. Elements. 

1. Elements. 2. —Knowing. 

ys —Knowing. Once defendant shot the victim, he had com- 
6. Attempt. mitted a knowing killing and his actions and 
9. Double Jeopardy. those of the officers after that point were not 
10. Evidence. relevant to defendant’s claim of self-defense; 
12. —Sufficient. the trial court did not abuse its discretion in 
15. Defenses. excluding the officer’s statements. State v. 


16. Sentencing. Campbell, — S.W.3d —, 2020 Tenn. Crim. App. 
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LEXIS 294 (Tenn. Crim. App. Apr. 24, 2020), 
review denied and ordered not published, — 
S.W.3d —, 2020 Tenn. LEXIS 305 (Tenn. Sept. 
17, 2020). 


6. Attempt. 

Evidence that defendant grabbed merchan- 
dise from a store and left without paying for it, 
that a loss prevention employee approached 
defendant and brought him back to his office, 
that defendant was knocking over tables and 
yelling profanity and threatened to kill the 
employee, and that while in the employee’s 
office, defendant used a telephone cord to 
strangle the employee until he lost conscious- 
ness was sufficient to support defendant’s con- 
victions for attempted second-degree murder, 
aggravated assault, and theft. State v. Talley, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 658 
(Tenn. Crim. App. Aug. 24, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 679 
(Tenn. Nov. 16, 2018). 

Evidence that defendant, by his own admis- 
sion, was in the middle of a heated argument 
with the victim when he went to the closet, 
retrieved his gun, turned, and fired multiple 
shots directly at her was sufficient to support 
his conviction for attempted second degree 
murder. State v. Dean, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. Apr. 
17, 2020). 

Where a doctor testified that the stick which 
was surgically removed from the victim’s throat 
was potentially life-threatening, the jury could 
have reasonably the evidence was sufficient to 
sustain defendant’s conviction of attempted 
second degree murder. State v. Boyd, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 745 (Tenn. 
Crim. App. Nov. 19, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted second degree 
murder because defendant’s statement, “this 
ain’t happening,” together with his pointing the 
gun at the officer and pulling the trigger, 
showed that defendant acted with the intent to 
commit a knowing killing. State v. Moon, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Feb. 14, 2021). 


9. Double Jeopardy. 

In denying defendant’s petition for post-con- 
viction relief, because especially aggravated 
robbery had to involve a theft, be accomplished 
with a deadly weapon, and result in serious 
bodily injury to the victim, but second-degree 
murder involved the intent to kill someone, 
separate convictions for especially aggravated 
robbery and attempted second-degree murder 
did not violate principles of double jeopardy, 
and trial counsel’s failure to seek merger or 
appellate counsel’s failure to argue such as 
error on appeal did not constitute deficient 
performance. Dickerson v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 398 (Tenn. Crim. 
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App. June 9, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 483 (Tenn. Sept. 21, 2020). 


10. Evidence. 


12. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions of second-degree murder be- 
cause when he exited the club, someone handed 
him a handgun, and he immediately turned 
and shot the unarmed victims, killing them. 
State v. Taylor, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 613 (Tenn. Crim. App. Mar. 18, 
2018). 

Evidence that defendant and his accomplice 
fired at least 12 shots at the victims was suffi- 
cient to show that defendant intentionally shot 
the victims with the knowledge that shooting 
them was reasonably certain to kill them and 
thus, supported defendant’s convictions for at- 
tempted second-degree murder and unlawful 
employment of a firearm during the commis- 
sion or attempt to commit a dangerous felony. 
State v. Orozco, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 411 (Tenn. Crim. App. May 24, 
2018). 

Defendant was properly convicted of at- 
tempted second-degree murder and employ- 
ment of a firearm during the commission of a 
dangerous felony because, in an apparent fit of 
road rage, defendant pulled an AK-47 style 
weapon from his van and shot into the passen- 
ger side of the victim’s semi-tractor trailer 
truck, striking him in both legs, and while 
defendant argued that he was trying to send 
the victim a message by shooting the engine of 
the truck, any rational juror could have con- 
cluded that he intentionally engaged in conduct 
that would have, if completed, resulted in the 
knowing killing of the victim. State v. Austin, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 486 
(Tenn. Crim. App. June 29, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 693 
(Tenn. Nov. 15, 2018). 

Evidence that defendant and the victim got 
into an argument in a club, defendant left, got 
his gun, put it in his pants, returned to an area 
outside a club, and then fired multiple shots at 
the victim, who was unarmed, when the victim 
was about five feet from defendant was suffi- 
cient to support defendant’s conviction for sec- 
ond degree murder. State v. Jackson, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 515 (Tenn. 
Crim. App. July 12, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 715 (Tenn. Nov. 
15, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of second-degree murder be- 
cause she admitted that she grabbed the rifle 
out of the closet and shot the victim, the medi- 
cal testimony was that the victim died of a 
single gunshot wound to the front of his torso, 
defendant sent text messages to multiple 
people claiming that she “shot him,” a rifle was 
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found near the victim’s body, and a single shell 
casing was found at the end of the main hall- 
way of the house. State v. Sherlin, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 555 (Tenn. Crim. 
App. July 24, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 777 (Tenn. Dec. 7, 2018). 

Evidence supported defendant’s first degree 
and second degree murder convictions because 
defendant confessed that defendant and an 
accomplice discussed killing the victim, defen- 
dant and the accomplice purchased ammuni- 
tion for the victim’s gun and a box of gloves on 
the day of the murder, a witness testified that 
the victim was with defendant and the accom- 
plice on the day of the killing, defendant con- 
fessed that both defendant and the accomplice 
shot the victim, defendant helped dispose of 
evidence, and defendant’s DNA was found on 
evidence. State v. Briggs, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 576 (Tenn. Crim. App. 
Aug. 2, 2018). 

Evidence supported defendant’s convictions 
for second degree murder and aggravated child 
abuse because both a pediatrician, who treated 
the victim, and a forensic pathologist, who 
performed the victim’s autopsy, testified that 
the infant victim’s death was the result of 
physical abuse. Furthermore, defendant admit- 
ted to a jail inmate that defendant shook the 
victim multiple times because the victim would 
not stop crying and then threw the victim onto 
a mattress during which time the victim possi- 
bly hit the victim’s head on a wall. State v. 
Russell, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 581 (Tenn. Crim. App. Aug. 3, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
719 (Tenn. Nov. 14, 2018). 

Evidence that the victim identified defendant 
as the assailant, witnesses testified that defen- 
dant and the victim both dated the same girl 
and there was animosity between them because 
of it, defendant’s car matched the description of 
the vehicle used during the killing, the victim’s 
cell phone was located near defendant’s car, 
and defendant shut off his cell phone and video 
surveillance systems during the time of the 
murder was sufficient to support defendant’s 
conviction for second-degree murder. State v. 
Wiggins, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 601 (Tenn. Crim. App. Aug. 8, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of second-degree murder be- 
cause it showed that after an argument, defen- 
dant fired multiple shots at the unarmed victim 
who was attempting to run, both of the shots 
into the victim’s back would have been fatal, 
and defendant left the scene and threw away 
his weapon. The jury rejected defendant’s argu- 
ment that he had adequate provocation for the 
shooting. State v. Jones, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 881 (Tenn. Crim. App. 
Dec. 5, 2018). 

Evidence was sufficient to convict defendant 
of two counts of attempted second degree mur- 
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der because defendant knowingly fired at least 
four rounds into the tow truck containing the 
two victims; the evidence presented at trial 
established that defendant was not standing in 
front of the tow truck when he fired his weapon; 
the jury rightfully rejected defendant’s argu- 
ment that his actions were justified because he 
was in state of passion caused by the towing of 
his brother’s truck; one victim was perma- 
nently paralyzed from the armpits down; and it 
was apparent from the record that the jury 
heard and rejected defendant’s self-defense ar- 
gument at trial. State v. Proffitt, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 901 (Tenn. Crim. 
App. Dec. 13, 2018). 

Evidence was sufficient to support defen- 
dant’s second-degree murder conviction be- 
cause it showed that the night before the mur- 
der defendant had spent the night with another 
woman, when he returned to the victim’s home 
she had thrown his clothes outside and told him 
to get out which angered defendant, he re- 
trieved his gun and returned to the victim’s 
apartment, they argued, and defendant shot 
the victim in the head. Tenn. v. Satterfield, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 17 
(Tenn. Crim. App. Jan. 8, 2019). 

Evidence was sufficient to convict defendant 
of second degree murder because he testified 
that he hit the victim with a machete; the 
doctor who performed the autopsy testified that 
it would have been difficult for the victim to 
have inflicted the wounds on her back, head, 
and hands; and a jury could have concluded 
that defendant’s hitting the victim with the 
machete multiple times was reasonably certain 
to cause her death. State v. Simpson, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 173 (Tenn. 
Crim. App. Mar. 18, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 322 (Tenn. July 
24, 2019). 

Evidence that defendant and two others 
drove to meet the victim, the victim was behind 
a dumpster and defendant approached the vic- 
tim and fired multiple shots at the victim as he 
tried to run away, which was corroborated by 
accomplice testimony and proof of details con- 
cerning how the offense occurred, was sufficient 
to support defendant’s conviction for second- 
degree murder. State v. Pruitt, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 212 (Tenn. Crim. 
App. Apr. 4, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 436 (Tenn. Aug. 19, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of second-degree murder be- 
cause it showed that defendant was forbidden 
from coming to the victims’ house while his 
ex-girlfriend was staying there,he walked into 
the victims’ house and shot one victim three 
times in the back as she stood in the living 
room, and he then proceeded to shoot her son 
before searching for for the ex-girlfriend. State 
v. Burrow, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 227 (Tenn. Crim. App. Apr. 9, 2019), 
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appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
433 (Tenn. Aug. 20, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree felony murder 
and second-degree murder because there was 
ample evidence to establish his identity as the 
perpetrator of the victim’s murder, including a 
witness’s testimony concerning what occurred 
in the victim apartment just before and after 
the murder, the victim’s blood being found on 
defendant’s shoes, and defendant’s incriminat- 
ing statements during phone calls after his 
arrest. State v. Thomas, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 270 (Tenn. Crim. App. 
Apr. 25, 2019). 

Evidence supported defendant’s second de- 
gree murder conviction because defendant ad- 
mitted to stabbing the victim; defendant told a 
police investigator that defendant shoved the 
victim down, stabbed the victim in the back of 
the neck, and held the victim until the victim 
quit moving; the knife was found in defendant’s 
possession; the victim did not have any defen- 
sive wounds; and, according to the medical 
examiner, the evidence was consistent with 
defendant’s being behind the victim and stab- 
bing the victim in the back of the head. State v. 
Freeman, — 8.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 329 (Tenn. Crim. App. May 24, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
465 (Tenn. Sept. 18, 2019). 

There was sufficient evidence for the jury to 
conclude, beyond a reasonable doubt, that de- 
fendant knowingly killed one victim and at- 
tempted to kill a second victim, including evi- 
dence that defendant, armed with a 
semiautomatic pistol, lay in wait until an ac- 
complice moved away and then opened fire on 
the victims, followed the victims as they tried to 
escape, and stated he would have kept shooting 
if his gun had not jammed. State v. Wren, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 576 
(Tenn. Crim. App. Sept. 13, 2019). 

Evidence was sufficient to support defen- 
dant’s second-degree murder conviction be- 
cause defendant and defendant’s family had 
been harassing the victim and victim’s family 
for a long period of time by constantly recording 
them and defendant and defendant’s adult son 
routinely displaying weapons while walking in 
front of the victim’s home in an attempt to 
intimidate the victim. The evidence supported 
the inference that the victim was shot multiple 
times close to where defendant’s body was 
discovered in a ditch on the victim’s side of a 
highway. State v. Waggoner, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 595 (Tenn. Crim. App. 
Sept. 24, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 126 (Tenn. Feb. 19, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of second-de- 
gree murder, reckless homicide, and criminally 
negligent homicide because her friend’s testi- 
mony established that defendant pulled the 
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trigger on the gun that killed the three victims, 
the testimony was corroborated by the fact that 
defendant’s fingerprint was on a receipt recov- 
ered from one victim’s vehicle, a witness testi- 
fied that defendant entered his home with 
blood on her clothes and a pistol that was not 
fully loaded, and the pistol was one of the types 
of pistol that could have fire the bullets recov- 
ered from the crime scene. State v. Isaac, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 733 
(Tenn. Crim. App. Nov. 13, 2019), review denied 
and ordered not published, — S.W.3d —, 2020 
Tenn. LEXIS 145 (Tenn. Apr. 1, 2020). 

Evidence supported defendant’s second de- 
gree murder conviction because there was di- 
rect evidence in defendant’s varying state- 
ments concerning the victim’s death and 
circumstantial evidence, which included the 
testimony by the victim’s parent that defendant 
argued with the victim hours before the vic- 
tim’s death, expert medical testimony that the 
victim’s gunshot wounds were not self-inflicted 
as defendant claimed, and a police sergeant’s 
testimony that the pistol used to kill the victim 
—with whom defendant was living—had likely 
been wiped off. State v. Dodd, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 799 (Tenn. Crim. 
App. Dec. 23, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 201 (Tenn. Apr. 17, 2020). 

Evidence that defendant entered the home 
and pointed a handgun at the victims, chased 
the victims when they fled, and returned fire 
when shot at was sufficient to support defen- 
dant’s conviction for attempt to commit second 
degree murder. State v. Wilkins, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 55 (Tenn. Crim. 
App. Jan. 31, 2020). 

Evidence was sufficient to convict defendant 
of second degree murder as defendant’s inject- 
ing the victim with a drug was a proximate 
cause of her death because the victim was not 
incapacitated due to drug use prior to defen- 
dant’s injecting her with the drug, in that she 
was able to drive and hold a conversation; 
defendant injected the victim with the drug, 
after which the victim immediately slumped 
over on a couch; the victim died shortly there- 
after; the victim had more than seven times the 
amount of a lethal dose of the drug in her 
system; and the jury was free to reject defen- 
dant’s testimony regarding the amount of the 
drug purchased and injected into the victim. 
State v. Rutherford, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 68 (Tenn. Crim. App. Feb. 5, 
2020). 

Evidence supported defendant’s conviction 
for second-degree murder because defendant 
knowingly killed the victim beyond a reason- 
able doubt as defendant approached the victim 
when the victim was walking, defendant con- 
fronted the victim about a rumor of the victim 
hitting defendant’s sibling, the victim put the 
victim’s arm around defendant in a friendly 
way, and defendant fatally shot the victim. 
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Although defendant claimed that he shot the 
victim in self-defense, the victim was neither 
acting aggressively towards defendant, nor car- 
rying a gun. State v. Branch, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 79 (Tenn. Crim. App. 
Feb. 11, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 362 (Tenn. June 3, 2020). 

Evidence supported defendant’s second. de- 
gree murder conviction; the victim did not want 
defendant to leave and pushed him as he at- 
tempted to walk by her, defendant looked for a 
knife, stabbed the victim twice in the back, 
placed the knife in a drawer and he immedi- 
ately left the scene. The jury was instructed on 
defendant’s claim of self-defense, but the jury 
clearly discredited his testimony, as was the 
jury’s prerogative. State v. Land, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 99 (Tenn. Crim. 
App. Feb. 19, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 364 (Tenn. July 20, 
2020). 

Defendant’s contention that the evidence was 
insufficient to support his convictions for at- 
tempted second degree murder and other of- 
fenses because witnesses testified that the vic- 
tim was the primary aggressor failed because a 
reasonable juror could have found that defen- 
dant’s self-defense claim was not well-founded 
given the victim’s testimony that he had not 
drawn his gun when defendant opened fire and 
that defendant turned and walked toward the 
victim when the victim came outside, engaging 
further rather than continuing to walk away. 
State v. Cole, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 214 (Tenn. Crim. App. Apr. 1, 
2020). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted second degree 
murder, aggravated assault, and employing a 
firearm during the commission of a dangerous 
felony because the victim’s identification of 
defendant in a photographic lineup and at trial 
was sufficient to establish defendant’s identity 
as the perpetrator, and the jury could consider 
defendant’s accomplice’s testimony because it 
was sufficiently corroborated by the victim’s 
testimony. State v. Hill, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 310 (Tenn. Crim. App. 
Apr. 30, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 310 (Tenn. Aug. 11, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions because it showed that a 
co-defendant and defendant made a plan to “hit 
a lick” on Hispanic people, obtained a working 
magazine for the malfunctioning handgun, 
armed themselves, and asked another co-defen- 
dant to drive them around town to identify 
vulnerable targets. After choosing a house, the 
co-defendant and defendant walked back to the 
house, fired two shots into the air, and ordered 
the victims onto the ground, one of the men 
took a victim’s wallet, and when they were 
surprised by the victims inside the house open- 
ing the door, the co-defendant and defendant 
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opened fire, striking the house and four people 
present. State v. Young, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 335 (Tenn. Crim. App. 
May 12, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 507 (Tenn. Sept. 21, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of second-degree murder be- 
cause it established that defendant went to the 
victim’s house and shot the victim in the back of 
the head at a range of three to four inches while 
the victim was washing dishes. Defendant ad- 
mitted shooting the victim, and, although de- 
fendant testified that he shot the victim in 
self-defense after the victim threatened him 
with a knife, the State presented evidence that 
contradicted defendant’s testimony. State v. 
Donaldson, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 342 (Tenn. Crim. App. May 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
572 (Tenn. Sept. 16, 2020). 

Testimony that defendant drove the vehicle 
from which two weapons fired multiple gun- 
shots and evidence that three victims were shot 
and one died from her wounds permitted the 
jury to infer defendant knew that firing a gun 
at the home which he knew to be filled with 
people could have resulted in any of their 
deaths and thus supported defendant’s convic- 
tions for second-degree murder, attempted sec-. 
ond-degree murder, and possession of a firearm 
during the attempt. State v. Parham, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 348 (Tenn. 
Crim. App. May 15, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 540 (Tenn. Sept. 
18, 2020). 

Evidence supported defendant’s second de- 
gree murder conviction because codefendant 
brought a handgun to take money from the 
victim, an altercation occurred, defendant ob- 
tained the gun during the altercation, defen- 
dant pointed the gun at the victim and fired it 
multiple times, and the gunshot wounds re- 
sulted in the victim’s death. Defendant acted 
with an awareness that defendant’s conduct 
was reasonably certain to cause the victim’s 
death. State v. Moore, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 352 (Tenn. Crim. App. May 
15, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 503 (Tenn. Sept. 16, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of second degree murder and 
unlawful possession of a handgun because the 
surveillance video showed defendant near the 
sidewalk outside the club when he started 
shooting the victim, there were no witnesses 
that testified the victim made any threats, 
verbal or otherwise, toward defendant, and the 
surveillance video did not show the victim in 
the possession of a weapon, and the only 
weapon found near the scene was the handgun 
which contained defendant’s DNA. State v. Pat- 
terson, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. June 15, 2020). 
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Evidence was sufficient to convict defendant 
of second degree murder because defendant’s 
conduct was reasonably certain to cause the 
victim’s death based upon the use of a big 
carving knife to stab the victim twice; the depth 
of those wounds, as well as the significant force 
needed to inflict the frontal wound; and his 
failure to seek immediate medical assistance 
for the victim. State v. Robinson, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 553 (Tenn. Crim. 
App. Aug. 13, 2020). 

Evidence was sufficient to sustain defen- 
dant’s conviction for second-degree murder be- 
cause he admitted to shooting the victim nu- 
merous times, after defendant knocked on the 
front door the victim indicated he did not want 
the defendant in the home and an altercation 
ensued, defendant fired two gunshots, as the 
victim ran defendant fired two additional gun- 
shots at the victim’s back, defendant then ap- 
proached the victim, who was incapacitated on 
the ground, and shot him in the chest. State v. 
Walton, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 571 (Tenn. Crim. App. Aug. 20, 2020). 

Evidence that the surviving victim saw de- 
fendant with a gun, saw the deceased victim 
grab his chest, and defendant shot the surviv- 
ing victim in the face and knee was sufficient to 
support defendant’s convictions for second de- 
gree murder and attempted second degree mur- 
der. State v. Jones, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 575 (Tenn. Crim. App. Aug. 
25, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second degree 
murder because the video from the store’s se- 
curity cameras showed that defendant looked 
in the store employee’s direction prior to ap- 
proaching the service counter and demanding 
money from the victim, and after shooting the 
victim, defendant turned and fired his gun once 
in the direction of the fleeing employee. State v. 
Miller, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 624 (Tenn. Crim. App. Sept. 18, 2020). 

Evidence was sufficient for a rational trier of 
fact to find beyond a reasonable doubt that 
defendant knowingly attempted to kill a deputy 
where it showed that the deputy spotted the 
defendant speeding and attempted to effectuate 
a traffic stop, defendant failed to stop and led 
the deputy on a chase for approximately 20 
minutes, and when defendant stopped his car, 
he exited his vehicle while holding a gun in his 
left hand and fired at least one shot in the 
direction of the deputy, who was outside of his 
vehicle at that point. State v. Ochoa-Puentes, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 643 
(Tenn. Crim. App. Sept. 29, 2020). 

Evidence was sufficient to convict defendant 
of first degree felony murder, criminal attempt 
to commit second degree murder, aggravated 
robbery, and employing a firearm during the 
commission of a felony because defendant and 
co-defendant, each wielding a deadly weapon, 
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approached the victims on the front porch of a 
residence; an altercation between the four men 
ensued; defendant pointed an automatic pistol 
at the first victim; while brandishing his 
weapon, co-defendant took cash from each vic- 
tim and a cell phone from the second victim; 
when the second victim attempted to defend 
himself, co-defendant fired five shots; and the 
second victim later died from his gunshot 
wounds. State v. Wilson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 719 (Tenn. Crim. App. 
Nov. 10, 2020). 

Evidence was sufficient to convict defendant 
of second degree murder, and not voluntary 
manslaughter, as defendant committed a know- 
ing killing rather than a killing due to adequate 
provocation because, after having sex with the 
victim, defendant followed the victim through 
the parking lot as he thought the victim had 
stolen his wallet; the victim confronted defen- 
dant with a knife; defendant punched the vic- 
tim, and the victim dropped the knife; defen- 
dant then picked up the knife; he stabbed the 
victim in the neck, and then 20 more times; and 
he agreed that his response to the victim’s 
ageression was not reasonable. State v. Gads- 
den, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 739 (Tenn. Crim. App. Nov. 19, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of second degree murder, 
attempted second degree murder, and employ- 
ing a firearm during the commission of a dan- 
gerous felony because it showed that defendant 
had previously shot the victim, they got into an 
argument at a store, when the victim and his 
friend left the store on a scooter defendant and 
his friends began shooting them, the victim’s 
friend identified defendant as one of the men 
who shot at them, and the victim’s cause of 
death was two gunshot wounds to the chest. 
State v. Stevenson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 798 (Tenn. Crim. App. Dec. 
16, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for second degree murder un- 
der a theory of criminal responsibility because 
a reasonable juror could find beyond a reason- 
able doubt that defendant knowingly partici- 
pated in the knowing killing of the victim and 
that he was aware that the shooting could 
result in the victim’s death; either defendant or 
co-defendant threw a bottle at the back of the 
victim’s head, causing the victim to turn 
around towards them, co-defendant shot the 
victim in the chest, and both defendant and 
co-defendant jumped into defendant’s car and 
fled the scene. State v. Deberry, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 49 (Tenn. Crim. 
App. Feb. 10, 2021). 

There was sufficient evidence to support de- 
fendant’s conviction for second degree murder, 
as a reasonable jury could have concluded that 
defendant knew her actions in fatally assault- 
ing the victim would lead to the death of the 
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fetal victim. State v. Smith, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 61 (Tenn. Crim. App. 
Feb. 25, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for second-degree murder be- 
cause the evidence showed that defendant and 
the victim were alone in the kitchen of a house 
when a gunshot rang out, witnesses ran into 
the kitchen and saw defendant standing over 
the victim with a gun in defendant’s hand, and 
the victim sustained a fatal gunshot wound to 
the chest. State v. Olive, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 68 (Tenn. Crim. App. 
Mar. 3, 2021). 


15. Defenses. 

Sufficient evidence supported defendant’s 
second-degree murder conviction and the jury 
properly rejected his self-defense claim; despite 
defendant’s claim that he never heard the nu- 
merous police announcements of a search war- 
rant, he also admitted that he could not see 
what was going on and just grabbed his gun 
and shot, and the jury could have found that 
defendant did not have a reasonable belief of 
imminent danger of death or serious bodily. 
State v. Campbell, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 294 (Tenn. Crim. App. Apr. 
24, 2020), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 305 
(Tenn. Sept. 17, 2020). 


16. Sentencing. 

Trial court could not have predicated the 
application of the enhancement factor under 
T.C.A. § 40-35-114(10), related to defendant 
having no hesitation when the risk to human 
life was high, on the risk to the victim’s own 
life, but the risk to the life of the victim’s son 
might qualify, as he was inside the residence at 
the time of the shooting and that the victim was 
shot from behind; the trial court did not abuse 
its discretion in applying this factor in connec- 
tion with defendant’s second-degree murder 
conviction. State v. Flippen, — $.W.3d —, 2018 
Tenn. Crim. App. LEXIS 594 (Tenn. Crim. App. 
Aug. 9, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 682 (Tenn. Nov. 14, 2018). 

In connection with defendant’s second-degree 
murder conviction, nothing in the record sup- 
ported a finding that the victim’s son was 
injured, killed, had property stolen, or had 
property destroyed, and thus the trial court 
erred in applying the enhancement factor un- 
der T.C.A. § 40-35-114(3), that the offense in- 
volved multiple victims. State v. Flippen, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 594 
(Tenn. Crim. App. Aug. 9, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 682 (Tenn. Nov. 
14, 2018). 

Even if the trial court misapplied certain 
enhancements, that was not a basis for rever- 
sal, as the trial court properly considered the 
statutory criteria and properly applied other 
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enhancement factors, and the 20-year sentence 
for second-degree murder was consistent with 
the purposes and principles of sentencing. 
State v. Flippen, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 594 (Tenn. Crim. App. Aug. 9, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 682 (Tenn. Nov. 14, 2018). 

Trial court did not abuse its discretion by 
sentencing defendant to 22 years in prison for 
second-degree murder because the record 
showed that it carefully considered the evi- 
dence as well has the proposed enhancement 
and mitigating factors, and it applied three 
enhancement factors based on defendant’s 
criminal history, his use of a firearm during the 
offense, and his release on probation five days 
before murdering the instant victim. Tenn. v. 
Satterfield, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 17 (Tenn. Crim. App. Jan. 8, 2019). 

Despite the trial court’s misapplication of the 
enhancement factor based on selecting the vic- 
tim based upon her gender, the trial court did 
not abuse its discretion in sentencing defen- 
dant to a within-range sentence of 25 years for 
second degree murder because the trial court 
properly applied the purposes and principles of 
the Sentencing Act. State v. Simpson, — 8.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 173 (Tenn. 
Crim. App. Mar. 18, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 322 (Tenn. July 
24, 2019). 

Sentence of 24 years for second degree mur- 
der was supported by finding that defendant 
had a history of criminal convictions and be- 
havior, was a leader in the commission of the 
offense involving two or more actors, previously 
failed to comply with the conditions of a sen- 
tence involving release into the community, 
possessed a firearm during the offense, had no 
hesitation about committing a crime where the 
risk to human life was high, and was on proba- 
tion when the felony offense wss committed. 
State v. Pruitt, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 212 (Tenn. Crim. App. Apr. 4, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 436 (Tenn. Aug. 19, 2019). 

Defendant’s 22-year sentence for second de- 
gree murder was not excessive because the 
sentence was within the 15 to 25-year statutory 
range; the trial court did not place significant 
weight upon the number of firearm crimes and 
deaths in the county in imposing a sentence but 
placed significant weight on defendant’s use of 
a firearm in killing the victim as an enhance- 
ment factor; in considering defendant’s state- 
ment, the trial court did not err in determining 
that defendant failed to accept responsibility 
for his actions, and that he, thus, was not 
remorseful as his claim that the victim’s death 
was accidental was not supported by the evi- 
dence; and the trial court considered all rel- 
evant sentencing principles when imposing the 
sentence. State v. Turner, — S.W.3d —, 2019 
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Tenn. Crim. App. LEXIS 259 (Tenn. Crim. App. 
Apr. 23, 2019). 

For defendant’s conviction for second-degree 
murder and other crimes, while the trial court 

did not include the word severity in its sentenc- 
ing analysis, it was clear the trial court prop- 
erly considered the case law factors and did not 
abuse its discretion in ordering consecutive 
terms. State v. Campbell, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 294 (Tenn. Crim. App. 
Apr. 24, 2020), review denied and ordered not 
published, — S.W.3d —, 2020 Tenn. LEXIS 305 
(Tenn. Sept. 17, 2020). 

For defendant’s sentence for second-degree 
murder and other crimes, the trial court prop- 
erly considered the sentencing principles and 
guidelines and meticulously reviewed each con- 
viction and the statutory enhancement and 
mitigating factors applicable to each conviction, 
such that defendant failed to show how the trial 
court abused its discretion in sentencing him. 
State v. Campbell, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 294 (Tenn. Crim. App. Apr. 
24, 2020), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 305 
(Tenn. Sept. 17, 2020). 

Trial court did not abuse its discretion by 
sentencing defendant to 20 years in prison for 
second-degree murder because defendant’s sen- 
tencing range was 15-25 years, the trial court 
found one enhancement factor, that defendant 
used a firearm in the commission of the offense, 
and it gave a lot of credit to that very strong 
enhancing factor that a firearm was taken into 
the victim’s house and he was shot in the back 
of the head at a distance of three to four inches. 
State v. Donaldson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 342 (Tenn. Crim. App. May 
14, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 572 (Tenn. Sept. 16, 2020). 
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Trial court did not err by sentencing defen- 
dant to 22 years incarceration for his conviction 
of second-degree murder because it was a 
within-range sentence and it properly deter- 
mined that the use of a deadly weapon and 
exceptional cruelty enhancement factors out- 
weighed any mitigating factors, as defendant 
fired numerous fatal shots at the victim, first in 
the back and then, after consideration, in the 
chest, from a close range. State v. Walton, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 571 
(Tenn. Crim. App. Aug. 20, 2020). 

Defendant’s 24-year sentence for second de- 
gree murder was appropriate because he 
treated the victim with exceptional cruelty by 
stabbing the victim in the neck and an addi- 
tional 20 times; he abused a position of private 
trust; he did not act under strong provocation 
as he disarmed the victim and the threat was 
terminated; and he did not murder the victim 
under such unusual circumstances that he did 
not have a sustained intent to violate the law as 
he stabbed the victim 21 times. State v. Gads- 
den, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 739 (Tenn. Crim. App. Nov. 19, 2020). 

Trial court properly exercised its discretion in 
ordering defendant to serve a within-range 
sentence of thirty years for second degree mur- 
der because it found that multiple enhance- 
ment factors applied; the trial court determined 
that defendant hada history of criminal convic- 
tions or behavior in addition to those necessary 
to establish the appropriate range, that he had 
committed murder while on probation for an- 
other offense, that he had no hesitation about 
committing a crime when the risk to human life 
was high, and that he employed or possessed a 
firearm during the commission of the murder. 
State v. Deberry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 49 (Tenn. Crim. App. Feb. 
10, 2021). 
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1. Provocation. 

Defendant’s conviction for voluntary man- 
slaughter was modified to reckless homicide 
because the three-year-old victim’s refusal to 
eat or urinating and defecating on himself was 
not adequate provocation to sustain the man- 


slaughter conviction. State v. Patterson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 736 
(Tenn. Crim. App. Sept. 28, 2018), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 87 (Tenn. 
Jan. 18, 2019). 

In a case in which defendant was charged 
with first degree premeditated murder, the evi- 
dence was sufficient to convict defendant of the 
lesser-included offense of voluntary man- 
slaughter because, based on defendant’s state- 
ment to the 911 operator that the victim 
pointed the gun at him, and on the evidence 
that the death was a homicide, a rational juror 
could have found beyond a reasonable doubt 
that defendant shot the victim as a result of 
adequate provocation. State v. Jarman, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 832 
(Tenn. Crim. App. Nov. 8, 2018), rev’d, 604 
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S.W.3d 24, 2020 Tenn. LEXIS 267 (Tenn. July 6, 
2020). 

Evidence was sufficient to support defen- 
dant’s conviction of second-degree murder be- 
cause it showed that after an argument, defen- 
dant fired multiple shots at the unarmed victim 
who was attempting to run, both of the shots 
into the victim’s back would have been fatal, 
and defendant left the scene and threw away 
his weapon. The jury rejected defendant’s argu- 
ment that he had adequate provocation for the 
shooting. State v. Jones, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 881 (Tenn. Crim. App. 
Dec. 5, 2018). 

Evidence was sufficient to convict defendant 
of second degree murder, and not voluntary 
manslaughter, as defendant committed a know- 
ing killing rather than a killing due to adequate 
provocation because, after having sex with the 
victim, defendant followed the victim through 
the parking lot as he thought the victim had 
stolen his wallet; the victim confronted defen- 
dant with a knife; defendant punched the vic- 
tim, and the victim dropped the knife; defen- 
dant then picked up the knife; he stabbed the 
victim in the neck, and then 20 more times; and 
he agreed that his response to the victim’s 
aggression was not reasonable. State v. Gads- 
den, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 739 (Tenn. Crim. App. Nov. 19, 2020). 


2. Lesser Included Offenses. 

Evidence was sufficient to convict defendant 
of two counts of attempted second degree mur- 
der because defendant knowingly fired at least 
four rounds into the tow truck containing the 
two victims; the evidence presented at trial 
established that defendant was not standing in 
front of the tow truck when he fired his weapon; 
the jury rightfully rejected defendant’s argu- 
ment that his actions were justified, for pur- 
poses of attempted voluntary manslaughter 
convictions instead, because he was in state of 
passion caused by the towing of his brother’s 
truck; one victim was permanently paralyzed 
from the armpits down; and it was apparent 
from the record that the jury heard and rejected 
defendant’s self-defense argument at trial. 
State v. Proffitt, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 901 (Tenn. Crim. App. Dec. 13, 
2018). 

Defendant was not entitled at defendant’s 
trial for first degree premeditated murder to a 
jury instruction on the lesser-included offense 
of voluntary manslaughter because the un- 
armed victim did nothing to provoke defendant 
before defendant shot the victim. There was no 
evidence that defendant killed the victim while 
in a state of passion produced by adequate 
provocation sufficient to lead a reasonable per- 
son to act in an irrational manner, and there 
was no proof that the victim was involved in the 
earlier shooting of defendant’s sibling. State v. 
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Mason, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 54 (Tenn. Crim. App. Jan. 28, 2019). 

Trial court did not plainly err by instructing 
the jury on the lesser-included offense of volun- 
tary manslaughter during his trial for at- 
tempted premediated murder because it was a 
lesser-included offense and the court had deter- 
mined that the evidence was sufficient to sup- 
port defendant’s conviction for attempted vol- 
untary manslaughter. State v. Hall, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 396 (Tenn. 
Crim. App. July 8, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 534 (Tenn. Dec. 4, 
2019). 


3. Defenses. 

Evidence was sufficient to support the jury’s 
determination that defendant—who had been 
drinking heavily and sent multiple inflamma- 
tory text messages to the victim before the 
victim came to defendant’s home—did not act 
in self-defense—either because defendant did 
not have a reasonable, actual fear of imminent 
bodily harm, or because defendant’s use of 
lethal force was not reasonable when defendant 
shot the unarmed victim before the victim set 
foot on defendant’s property. Moreover, defen- 
dant also was calm during a 9-1-1 call. State v. 
Manis, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 375 (Tenn. Crim. App. May 27, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
513 (Tenn. Oct. 7, 2020). 


5. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions of attempted voluntary man- 
slaughter and employing a firearm during the 
commission of a dangerous felony as to the first 
victim because it showed that they had two 
separate altercations prior to the shooting, dur- 
ing the fight defendant pulled a gun from his 
boot and aimed it at the victim, and when he 
fired the gun through the wall it missed the 
victim and hit the second victim. State v. Jen- 
kins, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 110 (Tenn. Crim. App. Feb. 15, 2019). 

Evidence that defendant, who was angry 
with the victim, took the shotgun out of its case 
when the victim knocked on his door, opened 
the door to his apartment, reiterated that he 
told to the victim to get away from the door, and 
fired the shotgun was sufficient to support 
defendant’s conviction for attempted voluntary 
manslaughter. State v. McKinnie, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 113 (Tenn. Crim. 
App. Feb. 21, 2019). 

The evidence was sufficient to support defen- 
dant’s conviction for attempted voluntary man- 
slaughter because defendant’s prior altercation 
with the shooting victim, a bouncer at a club 
who asked defendant to leave the club at clos- 
ing time, served as adequate provocation when 
defendant became angry with the victim and 
subsequently returned and fired gunshots at 
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the victim. State v. Juarez, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 175 (Tenn. Crim. App. 
Mar. 18, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted voluntary man- 
slaughter because, when a crowd began fight- 
ing in a club, defendant saw defendant’s sibling 
in the fight (which provided adequate provoca- 
tion), pulled out defendant’s gun, and shot 
toward the victim and another person. Defen- 
dant then chased the victim, who was unarmed, 
into the parking lot, shot the victim in the back, 
stood over the victim, and shot the victim 
several more times as the victim was lying on 
the ground. State v. Pettis, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
May 17, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted voluntary man- 
slaughter because the jury could have viewed 
the on-going hostile relationship between de- 
fendant and the victim and defendant’s reac- 
tion to the victim’s refusal to leave the scene of 
the family gathering prior to the funeral as 
evidence of adequate provocation sufficient to 
lead a reasonable person to react in an irratio- 
nal manner. State v. Hall, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 396 (Tenn. Crim. App. 
July 8, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 534 (Tenn. Dec. 4, 2019). 

Evidence was sufficient for the jury to reject 
defendant’s claim of self-defense and find him 
guilty of voluntary manslaughter, attempted 
voluntary manslaughter, and employing a fire- 
arm during the commission of a dangerous 
felony, as the proof at trial was that multiple 
shots were fired from the direction of defen- 
dant’s porch toward the location of the victim’s 
car and a second victim was shot in the back 
while he seated in the rear seat of the car, 
which was driving away from the scene at the 
time. State v. Howard, — 8.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 27 (Tenn. Crim. App. Jan. 
16; 2021): 

Evidence supported defendant’s conviction 
for attempted voluntary manslaughter, given 
that he and the victim engaged in a physical 
altercation prior to the shooting, defendant 
threatened that he had a gun, then retrieved a 
gun from his home, aimed the gun at the 
victim, and fired at least one shot at him. The 
trial court could reasonably find that defendant 
knowingly shot at the victim with the intent to 
kill him. State v. Burgess, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 88 (Tenn. Crim. App. 
Mar. 12, 2021). 


5.5. Evidence Insufficient. 

Evidence was insufficient to support defen- 
dant’s conviction of attempted voluntary man- 
slaughter as to second victim because no evi- 
dence showed she provoked defendant prior to 
her death, as defendant had been involved in 
altercations with first victim, who he had shot 
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at but mistakenly hit second victim. However, 
the evidence was sufficient to sustain a convic- 
tion of reckless homicide as to the second victim 
because defendant was intoxicated when he 
fired the gun into an apartment filled with 
guests. State v. Jenkins, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 110 (Tenn. Crim. App. 
Feb. 15, 2019). 

Evidence was insufficient to support defen- 
dant’s conviction for voluntary manslaughter 
as no evidence, direct or circumstantial, was 
introduced at trial to support a conclusion that 
the perpetrator who shot the victim in the head 
acted in a state of passion, produced by ad- 
equate provocation, which was legally sufficient 
to cause a reasonable person to act in an 
irrational manner. State v. Lumpkin, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 809 (Tenn. 
Crim. App. Dec. 28, 2020). 

Defendant’s conviction for second-degree 
murder, rather than voluntary manslaughter, 
was appropriate because there was a lack of 
provocation as it appeared that the argument 
between defendant and the victim had sub- 
sided; the wound to the victim suggested that 
defendant got up from a table, backed away, 
and then fired a gun at the victim; defendant 
was overheard to say, “You got what you de- 
served, bitch;” the evidence suggested that de- 
fendant concealed the weapon, and defendant 
told the police that the shooting was an acci- 
dent. State v. Olive, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 68 (Tenn. Crim. App. Mar. 3, 
2021). 


6. Jury Instructions. 

Trial court did not err by denying defendant’s 
request for a jury instruction on voluntary 
manslaughter because there was nothing in the 
proof presented at trial to show that defendant 
acted in an irrational manner in a state of 
passion produced by adequate provocation, as 
defendant and the co-defendant approached the 
victim’s car with guns as the unarmed victim 
and the witness were sitting in the car talking 
and shot the victim in the back of the head, and 
there was no evidence that the victim did 
anything whatsoever to provoke defendant at 
the time of the shooting. State v. Lawrence, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 65 
(Tenn. Crim. App. Feb. 5, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 400 (Tenn. 
June 3, 2020). 


7. Sentencing. 

Trial court did not err in imposing the maxi- 
mum sentence of six years for voluntary man- 
slaughter as it was within the statutory range; 
defendant had a history of criminal behavior; 
he possessed and employed a firearm during 
the offense; and he did not hesitate in commit- 
ting a crime when the risk to human life was 
high. State v. Bell, — S.W.3d —, 2018 Tenn. 
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Crim. App. LEXIS 539 (Tenn. Crim. App. July 
19, 2018). 

In a voluntary manslaughter case, although 
defendant was eligible for probation because 
his sentence was 10 years or less and because 
the offense was not specifically excluded by 
statute, defendant was not deserving of an 
alternative sentence as the seriousness of the 
particular facts of his offense required confine- 
ment in order to deter similar behavior; there 
was no evidence of provocation and that the 
evidence adduced at trial could have supported 
a conviction of first degree murder; there was 
no evidence of self-defense; and defendant 
failed to prove that he was suitable for proba- 
tion or that probation would serve the best 
interests of himself and the public. State v. Bell, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 539 
(Tenn. Crim. App. July 19, 2018). 

In a voluntary manslaughter case, the trial 
court did not err in denying defendant’s request 
for judicial diversion because, although defen- 
dant asserted that he was the perfect candi- 
date, the record reflected that several factors 
weighed against defendant, including the seri- 
ousness of the offense, amenability to correc- 
tion, and deterrence value; and those factors 
outweighed the other factors considered by the 
court. State v. Bell, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 539 (Tenn. Crim. App. July 
19, 2018). 

In a case in which defendant was charged 
with first degree premeditated murder, but 
convicted of the lesser-included offense of vol- 
untary manslaughter, the trial court did not err 
in denying defendant alternative sentencing, 
and in holding that confinement was appropri- 
ate due to defendant’s history of criminal con- 
duct and to avoid depreciating the seriousness 
of the offense because the record supported the 
determination that defendant had a long his- 
tory of criminal conduct, including continued 
long-term use of illegal drugs, which did not 
cease even after the victim’s death. State v. 
Jarman, — §$.W.3d —, 2018 Tenn. Crim. App. 
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LEXIS 832 (Tenn. Crim. App. Nov. 8, 2018), 
rev'd, 604 S.W.3d 24, 2020 Tenn. LEXIS 267 
(Tenn. July 6, 2020). 

Record amply supported the application of 
the statute to the Defendant’s sentences for 
voluntary manslaughter and aggravated as- 
sault convictions; the trial court noted that the 
25-year-old defendant had a criminal history of 
multiple violent offenses, mostly committed 
with firearms, and he committed the offenses in 
this case while on release into the community. 
State v. Wright, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 45 (Tenn. Crim. App. Jan. 29, 
2020). 


7.5 Merger. 

Trial court did not err by refusing to merge 
the conviction of attempted voluntary man- 
slaughter into the conviction of aggravated as- 
sault because, while the convictions arose from 
the same act or transaction, both of the offenses 
contained elements that the other did not, and 
there was no evidence that the legislature in- 
tended to prohibit multiple punishments in 
such circumstances. Accordingly, defendant’s 
dual convictions did not violate double jeop- 
ardy. State v. Golden, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 169 (Tenn. Crim. App. Mar. 
5, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 390 (Tenn. July 23, 2020). 


8. Double Jeopardy. 

Defendant argued that the trial court erred 
by not merging the sentences for his voluntary 
manslaughter and aggravated assault convic- 
tions, but the issue was waived as defense 
counsel did not raise any double jeopardy issue 
at trial and the issue was not raised in a motion 
for new trial. Furthermore, relief via plain 
error was unwarranted as these offenses were 
not multiplicitous because they each required 
proof of a fact not required in proving the other, 
and thus defendant could not establish that a 
clear rule of law has been breached. State v. 
Wright, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 45 (Tenn. Crim. App. Jan. 29, 2020). 


39-13-212. Criminally negligent homicide. 


NOTES TO DECISIONS 


4. Sufficiency of Evidence. 

Evidence supported defendant’s criminally 
negligent homicide and aggravated child ne- 
glect convictions because, based on defendant’s 
testimony, the jury could have found that de- 
fendant acted knowingly when defendant took 
medication, placed the infant victim in a bed in 
an unsafe sleeping environment, and fell asleep 
which resulted in the victim’s death. Moreover, 
the jury could have determined that defendant 
was criminally negligent in that the victim 
should have known that the victim’s actions 


were a gross deviation from the standard of 
care. State v. Buchanan, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 844 (Tenn. Crim. App. 
Nov. 15, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of second-de- 
gree murder, reckless homicide, and criminally 
negligent homicide because her friend’s testi- 
mony established that defendant pulled the 
trigger on the gun that killed the three victims, 
the testimony was corroborated by the fact that 
defendant’s fingerprint was on a receipt recov- 
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ered from one victim’s vehicle, a witness testi- 
fied that defendant entered his home with 
blood on her clothes and a pistol that was not 
fully loaded, and the pistol was one of the types 
of pistol that could have fire the bullets recov- 
ered from the crime scene. State v. Isaac, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 733 
(Tenn. Crim. App. Nov. 13, 2019), review denied 
and ordered not published, — S.W.3d —, 2020 
Tenn. LEXIS 145 (Tenn. Apr. 1, 2020). 
Evidence supported defendant’s criminally 
negligent homicide conviction because defen- 
dant arrived and approached the victim at a 
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dice game with a handgun and the intent to 
take money from the victim, an altercation 
ensued, and codefendant took the handgun and 
shot the victim multiple times. Defendant was 
aware of, but disregarded, the risk created by 
displaying a firearm at the victim and defen- 
dant’s failure to perceive the risk was a gross 
deviation from the standard of care that an 
ordinary person would have exercised. State v. 
Moore, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 352 (Tenn. Crim. App. May 15, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
503 (Tenn. Sept. 16, 2020). 


(a) Vehicular homicide is the reckless killing of another by the operation of 
an automobile, airplane, vessel subject to registration under title 69, chapter 9, 
part 2, or other motor vehicle, as the proximate result of: 

(1) Conduct creating a substantial risk of death or serious bodily injury to 


a person; 


(2) The driver’s intoxication, as set forth in § 55-10-401, or the operator’s 
intoxication, as set forth in § 69-9-217(a). For the purposes of this section, 
“intoxication” includes alcohol intoxication as defined by § 55-10-411(a), 


drug intoxication, or both; 


(3) As the proximate result of conduct constituting the offense of drag 
racing as prohibited by title 55, chapter 10, part 5; or 

(4) The driver’s conduct in a posted construction zone where the person 
killed was an employee of the department of transportation or a highway 


construction worker. 


(b)(1) Vehicular homicide under subdivision (a)(1) or (a)(3) is a Class C 


felony. 


(2)(A) Vehicular homicide under subdivision (a)(2) is a Class B felony. 

(B) Any sentence imposed for a first violation of subdivision (a)(2) shall 
include a mandatory minimum sentence of forty-eight (48) consecutive 
hours of incarceration. The person shall not be eligible for release from 
confinement on probation pursuant to § 40-35-303 until the person has 
served the entire forty-eight-hour minimum mandatory sentence. 

(C) If at the time of sentencing for a violation of subdivision (a)(2), the 
person has one (1) prior conviction for an alcohol-related offense, any 
sentence imposed by the judge shall include a mandatory minimum 
sentence of forty-five (45) consecutive days of incarceration. The person 
shall not be eligible for release from confinement on probation pursuant to 
§ 40-35-303 until the person has served the entire forty-five-day mini- 
mum mandatory sentence. 

(D) If at the time of sentencing for a violation of subdivision (a)(2), the 
person has any combination of two (2) prior convictions for an alcohol- 
related offense, any sentence imposed by the judge shall include a 
mandatory minimum sentence of one hundred twenty (120) consecutive 
days of incarceration. The person shall not be eligible for release from 
confinement on probation pursuant to § 40-35-303 until the person has 
served the entire one hundred twenty-day mandatory minimum sentence. 


39-13-2138 
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(E) If at the time of sentencing for a violation of subdivision (a)(2), the 
person has any combination of three (3) or more prior convictions for an 
alcohol-related offense, any sentence imposed by the judge shall include a 
mandatory minimum sentence of one hundred fifty (150) consecutive days 
of incarceration. The person shall not be eligible for release from confine- 
ment on probation pursuant to § 40-35-303 until the person has served 
the entire one hundred fifty-day mandatory minimum sentence. 

(F) As used in this subdivision (b)(2), “alcohol-related offense” means a 
conviction for a violation of subdivision (a)(2), § 55-10-4001, § 39-13-106, 


or § 39-13-218. 


(G) For purposes of sentencing under this subdivision (b)(2), a prior 
conviction for an alcohol-related offense may be used to enhance the 
mandatory minimum sentence regardless of whether it occurred before or 
after July 1, 2015, as long as the violation of this section occurs on or after 


July 1, 2015. 


(3) Vehicular homicide under subdivision (a)(4) is a Class D felony. 
(c) The court shall prohibit a defendant convicted of vehicular homicide from 
driving a vehicle or operating a vessel subject to registration in this state for 
a period of time not less than three (3) years nor more than ten (10) years. 


History. 

Acts 1989, ch. 591, § 1; T.C.A., § 39-13-209; 
Acts 1990, ch. 1038, § 4; 1995, ch. 415, § 1; 
2006, ch O71 SS 2Nan 2010. eh 1120, $82. 3: 
2013) cho 15458 '50)'2015) chy i125. $3; 2021: ch: 
434, 8 6. 


Amendments. 
The 2021 amendment inserted “or operating 
a vessel subject to registration” in (c); substi- 


tuted “vessel subject to registration under title 
69, chapter 9, part 2,” for “motorboat” in the 
introductory language of (a); and inserted “, or 
the operator’s intoxication, as set forth in § 69- 
9-217(a)” following “The driver’s intoxication, 
as set forth in § 55-10-401” in (a)(2). 


Effective Dates. 
Acts 2021, ch. 434, § 8. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


Evidence Sufficient. 
Enhancement Factors. 
Sentencing. 

.5. Judicial Diversion. 


Spey OS 


1. Evidence Sufficient. 

Evidence was sufficient to convict defendant 
of vehicular homicide by intoxication because 
he was driving on the same road where the 
victim was observed to be standing on a bridge 
near the guardrail; another driver in the oppo- 
site lane, saw a flash of white as a vehicle 
drifted over the line, and the victim’s body was 
propelled over the rail; the victim’s friend saw 
the victim in midair going over the bridge while 
a white blur traveled across the bridge; defen- 
dant’s blood alcohol content was 0.373; and the 
victim, who died as a result of blunt force 
trauma to the head and neck, sustained an 
injury to his left leg that the pathologist opined 
was consistent with his having been in a stand- 
ing position at the time he was struck by a 
vehicle. State v. Hamm, — S.W.3d —, 2018 


Tenn. Crim. App. LEXIS 561 (Tenn. Crim. App. 
July 26, 2018). 

Evidence supported defendant’s vehicular 
homicide by reckless conduct and reckless ag- 
gravated assault convictions because defendant 
acted recklessly as a witness testified that 
defendant was driving in the wrong direction 
on an interstate highway when defendant’s 
SUV hit the victims’ car head-on and crash 
reconstructionists testified that defendant’s 
SUV was driving in the wrong direction and 
that the SUV’s crash data recording system 
reflected that the SUV accelerated just before 
impact. State v. Pena, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 761 (Tenn. Crim. App. Oct. 8, 
2018). 

Evidence supported defendant’s conviction 
for vehicular homicide because the State of 
Tennessee established that defendant was driv- 
ing defendant’s vehicle while defendant’s blood 
alcohol concentration (BAC) was three times 
more than the limit established by statute and 
a doctor testified that such a BAC would have 
impaired defendant’s ability to drive. Thus, it 
was reasonable for a jury to conclude that 


145 


defendant was driving in the wrong lane of 
traffic because defendant’s level of intoxication 
impaired defendant’s ability to drive safely. 
State v. Oaks, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 93 (Tenn. Crim. App. Feb. 12, 
2019). 

There was sufficient evidence supporting the 
element of intoxication in defendant’s convic- 
tion for vehicular homicide by intoxication be- 
cause it established that he had consumed 
heroin, hydrocodone, and amphetamine, he at- 
tempted to conceal his consumption of the sub- 
stances by not acknowledging their use to 
medical personnel or law enforcement and by 
attempting to secrete the syringes, and he 
drove erratically and caused a collision by 
swerving into oncoming traffic. State v. Dye, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 652 
(Tenn. Crim. App. Oct. 15, 2019). 

Evidence was sufficient to establish intoxica- 
tion and, consequently, vehicular homicide. De- 
fendant’s main complaint on appeal went to the 
weight and credibility of the evidence, but these 
tasks were for the jury to determine. State v. 
Brewer, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 221 (Tenn. Crim. App. Apr. 6, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
421 (Tenn. Aug. 6, 2020), cert. denied, Brewer v. 
Tennessee, — L. Ed. 2d —, — S. Ct. —, — U.S. 
—, 2020 U.S. LEXIS 6062 (U.S. Dec. 14, 2020). 

Evidence was sufficient for the jury to con- 
clude beyond a reasonable doubt that defen- 
dant was intoxicated at the time of the crash 
because his urine tested positive for his urine 
tested positive for methamphetamine, amphet- 
amine, and oxycodone, in addition to the cogni- 
tive and speech problems observed by medical 
personnel at the hospital defendant was loud, 
uncooperative, and aggressive, he admitted to 
nurses that he was an IV drug user, and he 
admitted to taking oxycodone 38 hours before 
the crash. State v. Franklin, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 511 (Tenn. Crim. App. 
July 27, 2020). 


2. Enhancement Factors. 

Since death of the victim was an offense 
element, the circuit court erred by applying the 
great personal injury aggravating factor. State 
v. Trent, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 264 (Tenn. Crim. App. Apr. 17, 2020). 


3. Sentencing. 

Trial court erred by imposing its sentence not 
for the offense of reckless homicide, to which 
defendant pleaded guilty, but for reckless ve- 
hicular homicide, and therefore defendant’s 
sentence was reversed, because the record 
showed that the trial court was laboring under 
a fundamental misapprehension about the na- 
ture of the offense, reflected in its numerous 
references to “reckless vehicular homicide,” its 
omission in informing defendant of the ranger 
of punishment she faced under the amended 
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indictment, its statement that defendant was 
entering a guilty plea to reckless vehicular 
homicide, the erroneous completion of the judg- 
ment form, and the trial court’s statement that 
revocation of defendant’s license for three years 
was mandatory. State v. Panchikal, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 339 (Tenn. 
Crim. App. June 5, 2019). 

Trial court did not abuse its discretion in 
sentencing defendant to the Department of 
Corrections for eight years following his guilty 
pleas of vehicular homicide, a Class B felony, 
and vehicular assault, a Class D felony, because 
defendant was not eligible for a sentence of full 
probation due to the statutorily imposed mini- 
mum jail terms. State v. Key, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 802 (Tenn. Crim. App. 
Dec. 27, 2019). 

Trial court erred by not granting defendant 
full probation for his vehicular homicide convic- 
tion because it concluded that the trial court 
based its decision solely on the seriousness of 
the offense, it did not find that the instant 
vehicular homicides were especially violent, 
horrifying, shocking, reprehensible, offensive, 
or otherwise of excessive or exaggerated de- 
gree, defendant’s lack of a criminal record, 
social history, and physical and mental health 
were Electropating factors favoring probation, 
and defendant was amenable to correction. 
State v. Oxendine, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 85 (Tenn. Crim. App. Feb. 
12, 2020). 

Circuit court erred in ordering defendant to 
serve eight years in incarceration for vehicular 
homicide by intoxication; the circuit court 
stated without legal authority that driving 
while using a prescription pain medication had 
to come to a strict liability standard, and these 
conclusions were based upon speculation and 
personal opinions. Defendant was at low risk 
for recidivism and he was a candidate for alter- 
native sentencing. Amended judgment was to 
show a sentence of spilt confinement of time 
served with the remainder to be served on 
probation. State v. Trent, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 264 (Tenn. Crim. App. 
Apr. 17, 2020). 

Trial court erred in denying defendant’s re- 
quest for probation based on depreciating the 
seriousness of the offense and the deterrence 
value to others because reckless conduct by 
defendant that resulted in the death of the 
victim were elements of the conviction offense 
of vehicular homicide by reckless conduct, and 
those alone were insufficient to deny probation. 
State v. Pinhal, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 477 (Tenn. Crim. App. July 14, 
2020). 


3.5 Judicial Diversion. 

Trial court did not abuse its discretion by 
denying defendant’s request for judicial diver- 
sion after he pleaded guilty to vehicular homi- 
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cide by recklessness because it took into consid- 
eration all of the Parker and Electorplating 
factors, it denied defendant’s request based 
primarily on the deterrence value to others and 
whether it would serve the interest of the 
public, and it found that the circumstances of 
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the offense and the deterrence value to defen- 
dant did not favor diversion. The record con- 
tained sufficient evidence to support the trial 
court’s findings. State v. Kobeck, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 684 (Tenn. Crim. 
App. Oct. 23, 2019). 


NOTES TO DECISIONS 


ANALYSIS 


i Lesser Included Offenses. 
2 Evidence Sufficient. 
3 Sentencing. 


1. Lesser Included Offenses. 

Even though the trial court erred by failing to 
instruct the jury on the lesser-included offenses 
of reckless homicide and criminally negligent 
homicide relative to the felony murder charge, 
as the key issue in the case was defendant’s 
mental state, the error was harmless because 
the jury was properly instructed on all lesser- 
included offenses in the first degree premedi- 
tated murder count, including reckless homi- 
cide and criminally negligent homicide, and the 
jury’s guilty verdict in that count entailed find- 
ing that defendant acted with premeditation, 
rejecting that he acted recklessly or in self- 
defense. State v. Odom, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 157 (Tenn. Crim. App. 
Feb. 28, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 361 (Tenn. June 5, 2020). 


2. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions of reckless homicide and ag- 
gravated child abuse because it showed that 
defendant was alone in the room with the 
five-year-old victim who suffered injuries that 
medical experts equated with having been in- 
jured in a car accident or while skydiving. State 
v. Cooke, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 550 (Tenn. Crim. App. July 23, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
761 (Tenn. Dec. 5, 2018). 

Evidence was insufficient to support defen- 
dant’s conviction of attempted voluntary man- 
slaughter as to second victim because no evi- 
dence showed she provoked defendant prior to 
her death, as defendant had been involved in 
altercations with first victim, who he had shot 
at but mistakenly hit second victim. However, 
the evidence was sufficient to sustain a convic- 
tion of reckless homicide as to the second victim 
because defendant was intoxicated when he 
fired the gun into an apartment filled with 
guests. State v. Jenkins, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 110 (Tenn. Crim. App. 
Feb. 15, 2019). 


Sufficient evidence supported defendant’s 
reckless homicide conviction because the evi- 
dence showed defendant mishandled a firearm 
defendant knew was loaded, resulting in a 
victim’s death. State v. Lane, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 600 (Tenn. Crim. App. 
Sept. 20, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 111 (Tenn. Feb. 19, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of second-de- 
gree murder, reckless homicide, and criminally 
negligent homicide because her friend’s testi- 
mony established that defendant pulled the 
trigger on the gun that killed the three victims, 
the testimony was corroborated by the fact that 
defendant’s fingerprint was on a receipt recov- 
ered from one victim’s vehicle, a witness testi- 
fied that defendant entered his home with 
blood on her clothes and a pistol that was not 
fully loaded, and the pistol was one of the types 
of pistol that could have fire the bullets recov- 
ered from the crime scene. State v. Isaac, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 733 
(Tenn. Crim. App. Nov. 13, 2019), review denied 
and ordered not published, — S.W.3d —, 2020 
Tenn. LEXIS 145 (Tenn. Apr. 1, 2020). 

Evidence was sufficient to convict defendant 
of reckless homicide because she consciously 
disregarded a substantial and justifiable risk 
that the baby would suffocate by placing her 
hand over the baby’s mouth and nose after 
birth, and the risk was of such a nature and 
degree that its disregard constituted a gross 
deviation from the ordinary standard of care. 
State v. Brown, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 441 (Tenn. Crim. App. June 25, 
2020). 

Evidence was sufficient to support a convic- 
tion for the lesser-included offense of reckless 
homicide because defendant was a perpetrator 
of the offense under a theory of criminal respon- 
sibility; and defendant acted recklessly with 
respect to the circumstances surrounding the 
conduct or the result of the conduct as he was 
aware of but consciously disregarded a sub- 
stantial and unjustifiable risk that the circum- 
stances existed or the result would occur. State 
v. Lumpkin, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 809 (Tenn. Crim. App. Dec. 23, 
2020). 
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3. Sentencing. 

Trial court erred by imposing its sentence not 
for the offense of reckless homicide, to which 
defendant pleaded guilty, but for reckless ve- 


-hicular homicide, and therefore defendant’s 


sentence was reversed, because the record 
showed that the trial court was laboring under 
a fundamental misapprehension about the na- 
ture of the offense, reflected in its numerous 
references to “reckless vehicular homicide,” its 
omission in informing defendant of the ranger 
of punishment she faced under the amended 
indictment, its statement that defendant was 
entering a guilty plea to reckless vehicular 
homicide, the erroneous completion of the judg- 
ment form, and the trial court’s statement that 
revocation of defendant’s license for three years 
was mandatory. State v. Panchikal, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 339 (Tenn. 
Crim. App. June 5, 2019). 

Defendant’s sentence of four years for reck- 
less homicide was appropriate because the 
baby was particularly vulnerable based on her 
age as she was unable to defend herself; and 
defendant abused a position of private trust in 
a manner that significantly facilitated the com- 
mission of the offense as she did not disclose 
her pregnancy to the victim’s father or anyone 
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else until after she gave birth and had killed 
the victim. State v. Brown, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 441 (Tenn. Crim. App. 
June 25, 2020). 

In a reckless homicide case in which defen- 
dant smothered her newborn baby by placing 
her hand over the baby’s mouth and nose after 
she was born, the trial court did not err in 
denying defendant judicial diversion because 
the trial court was particularly concerned with 
defendant’s lack of remorse, which the trial 
court obviously believed militated against de- 
fendant’s potential for rehabilitation. State v. 
Brown, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 441 (Tenn. Crim. App. June 25, 2020). 

In a reckless homicide case, defendant was 
not a suitable candidate for probation and in- 
carceration was necessary to avoid depreciating 
the seriousness of the offense because the trial 
court noted the very serious nature of the 
offense as defendant smothered her newborn 
baby by placing her hand over the baby’s mouth 
and nose after she was born; defendant killed 
her very quickly indicating no hesitation about 
committing the offense and then placed the 
baby in a garbage bag; and defendant showed 
no remorse for her actions: State v. Brown, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 441 
(Tenn. Crim. App. June 25, 2020). 


'39-13-217. Priority in case docketing. 


The trial courts of this state and the Tennessee supreme court shall give first 


priority in docketing to cases where the state has given notice of intent to seek 
‘the death penalty pursuant to Rule 12.3(b) of the Rules of Criminal Procedure, 


‘or the defendant has been sentenced to death. 


History. 
Acts 1995, ch. 338, § 1; 2019, ch. 140, § 4. 


| Compiler’s Notes. 


Acts 2019, ch. 140, § 1 provided that the act 
shall be known and may be cited as the “Ser- 
geant Daniel Baker Act”. 

Acts 2019, ch. 140, § 5 provided that the act 
shall apply to acts committed on or after July 1, 
2019. 


Amendments. 

The 2019 amendment substituted “The trial 
courts of this state and the Tennessee supreme 
court” for “The trial and appellate courts of this 
state” at the beginning of the section. 


Effective Dates. 
Acts 2019, ch. 140, § 5. July 1, 2019. 


| 39-13-218. Aggravated vehicular homicide. 


(a) Aggravated vehicular homicide is vehicular homicide, as defined in 


§ 39-13-213(a)(2), where: 


(1) The defendant has two (2) or more prior convictions for: 
(A) Driving under the influence of an intoxicant or boating under the 


influence, as defined in § 69-9-217(a); 
(B) Vehicular assault; or 
(C) Any combination of such offenses; 
(2) The defendant has one (1) or more prior convictions for the offense of 
vehicular homicide; or 
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(3) There was, at the time of the offense, twenty-hundredths of one 
percent (0.20%), or more, by weight of alcohol in the defendant’s blood and 
the defendant has one (1) prior conviction for: 
(A) Driving under the influence of an intoxicant or boating under the 
influence, as defined in § 69-9-217(a); or 
(B) Vehicular assault. 

(b)(1) As used in this section, unless the context otherwise requires, “prior 

conviction” means an offense for which the defendant was convicted prior to 

the commission of the instant vehicular homicide and includes convictions 

occurring prior to July 1, 1996. 

(2) “Prior conviction” includes convictions under the laws of any other 
state, government, or country that, if committed in this state, would have 
constituted one (1) of the three (3) offenses enumerated in subdivision (a)(1) 
or (a)(2). In the event that a conviction from a jurisdiction other than 
Tennessee is not specifically named the same as one (1) of the three (3) 
offenses enumerated in subdivision (a)(1) or (a)(2), the elements of the 
offense in the other jurisdiction shall be used by the Tennessee court to 
determine if the offense constitutes one (1) of the prior convictions required 
by subsection (a). 

(c) If the defendant is charged with aggravated vehicular homicide, the 
indictment, in a separate count, shall specify, charge and give notice of the 
required prior conviction or convictions. If the defendant is convicted of 
vehicular homicide under § 39-13-213(a)(2), the jury shall then separately 
consider whether the defendant has the requisite number and types of prior 
offenses or level of blood alcohol concentration necessary to constitute the 
offense of aggravated vehicular homicide. If the jury convicts the defendant of 
aggravated vehicular homicide, the court shall pronounce judgment and 
sentence the defendant from within the felony classification set out in 
subsection (d). 

(d) Aggravated vehicular homicide is a Class A felony. 


History. 
Acts 1996, ch. 902, § 1; 2021, ch. 434, § 7. 


Compiler’s Notes. 

Acts 2021, ch. 484, § 8 provided that the act, 
which amended this section, applies to instant 
violations committed on or after July 1, 2021. 


Amendments. 

The 2021 amendment added “or boating un- 
der the influence, as defined in § 69-9-217(a)” 
twice in (a). 


Effective Dates. 
Acts 2021, ch. 434, § 8. July 1, 2021. 


NOTES TO DECISIONS 


2. Sentencing. 

In an aggravated vehicular homicide, aggra- 
vated vehicular assault, and leaving the scene 
of an accident case, defendant’s effective sen- 
tence of 33 years was appropriate because the 
trial court considered the risk and needs as- 
sessment in determining defendant’s sentence, 
but did not err in declining to give it any weight 
as the assessment’s conclusion that defendant 
had a low risk of reoffending was inconsistent 


with the evidence of his four driving under the 
influence convictions and other drug- and alco- 
hol-related convictions, his multiple failed at- 
tempts at rehabilitation, his continued use of 
drugs, and the fact that he ran over two people 
in broad daylight while so intoxicated that he 
was unable to stay awake. State v. Solomon, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 788 
(Tenn. Crim. App. Oct. 23, 2018). 
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PART 3 
KIDNAPPING AND FALSE IMPRISONMENT 


39-13-301. Part definitions. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated kidnapping be- 
cause he beat the victim and kept her inside her 
home for almost 24 hours, the victim testified 
that she attempted to flee when defendant left 
the house but was stopped by defendant’s re- 


39-13-302. False imprisonment. 


turn, and defendant had a loaded gun that he 
threatened her with. State v. Buchanan, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 105 
(Tenn. Crim. App. Feb. 21, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 182 
(Tenn. Apr. 11, 2019). 


NOTES TO DECISIONS 


4, Evidence Sufficient. 

Defendant’s conviction of especially aggra- 
vated kidnapping of victim three; defendant 
forced the victim to tie herself with ropes, 
chained her to his truck, jerked the truck in 
drive, and pulled the rope tight around her 
ankles, and defendant’s confinement of the vic- 
tim went far beyond what was necessary to 
commit the attempted aggravated assault that 
occurred on the second day of the ordeal. State 
v. Shields, — $.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 737 (Tenn. Crim. App. Nov. 15, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
244 (Tenn. Apr. 15, 2020). 

Defendant’s convictions of especially aggra- 
vated kidnapping of victims one and two were 
supported by sufficient evidence; defendant’s 
own conduct, separate and apart from the con- 
duct of co-defendant, was sufficient for the jury 
to find that defendant kidnapped the victims, 
as he helped hold them at gunpoint against 
their will and told the victims he would shoot 
them if they tried to escape. State v. Shields, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 737 
(Tenn. Crim. App. Nov. 15, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 244 
(Tenn. Apr. 15, 2020). 

State proved that the especially aggravated 
kidnappings were not incidental to the aggra- 
vated robberies, and therefore defendant’s con- 
victions of especially aggravated kidnapping 
were affirmed, because, while the victims may 
have felt no more confined than they would 


have in a normal robbery, the jury could have 
reasonably inferred that the purpose of forcing 
the victims to disrobe was to prevent their 
summoning assistance or for the purpose of 
deterring any attempt to thwart the robbery. 
State v. Curry, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 616 (Tenn. Crim. App. Sept. 17, 
2020). 

Evidence supported defendant’s conviction 
for kidnapping because the victim, defendant’s 
paramour, testified that defendant strangled 
the victim following an argument until the 
victim lost consciousness and hit the victim 
with a motorcycle helmet, threatened to kill the 
victim, blocked the victim’s exit from a bedroom 
with a large mirror, hit the victim and tried to 
have sex with the victim, turned the lights off 
and told the victim to stay in bed with defen- 
dant until the morning, and allowed the victim 
to go into the kitchen the next morning. State v. 
Mansir, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 635 (Tenn. Crim. App. Sept. 25, 2020). 

Evidence was sufficient to support defen- 


-dant’s conviction of aggravated kidnapping be- 


cause he acknowledged that he opened the door 
of the victim’s trailer for the second victim and 
led her to a bedroom where he made her sit 
down on the bed, he taped the second victim’s 
hands and feet to a chair, took medication from 
her purse, left her in the bedroom, and drove 
the victim’s truck away a short time later. State 
v. Helmick, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 104 (Tenn. Crim. App. Mar. 23, 2021). 


39-13-303 


39-13-303. Kidnapping. 
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NOTES TO DECISIONS 


3. Evidence Sufficient. 

Evidence supported defendant’s conviction 
for kidnapping because the victim, defendant’s 
paramour, testified that defendant strangled 
the victim following an argument until the 
victim lost consciousness and hit the victim 
with a motorcycle helmet, threatened to kill the 
victim, blocked the victim’s exit from a bedroom 


39-13-304. Aggravated kidnapping. 


with a large mirror, hit the victim and tried to 
have sex with the victim, turned the lights off 
and told the victim to stay in bed with defen- 
dant until the morning, and allowed the victim 
to go into the kitchen the next morning. State v. 
Mansir, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 635 (Tenn. Crim. App. Sept. 25, 2020). 


NOTES TO DECISIONS 


ANALYSIS 


Evidence. 
—Sufficient. 

Jury Instructions. 
Sentencing. 


2 ge I 


4. Evidence. 


6. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated kidnapping be- 
cause the State established the element of 
substantial interference, as the victim testified 
that the victim suffered abuse by defendant for 
roughly two hours, she attempted to go upstairs 
to get away from defendant but he followed her, 
she tried to find her cell phone to call the police 
so she could leave the apartment, and that she 
could not escape because defendant would not 
let her. The victim’s testimony was corrobo- 
rated by her 911 call, during which she ex- 
claimed that she had been held against her will 
by defendant for over two hours. State v. Moore, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 861 
(Tenn. Crim. App. Nov. 26, 2018). 

Evidence that the victim was physically at- 
tacked with a taser and kicked in the face, 
defendant and her accomplices stole the vic- 
tim’s pants and personal items, defendant only 
got back in the car because he thought they 
would run him over, and defendant, under 
threat of harm, provided access to his bank 
account supported defendant’s conviction for 
aggravated kidnapping. State v. Lobbins, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 38 
(Tenn. Crim. App. Jan. 17, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated kidnapping be- 
cause he beat the victim and kept her inside her 
home for almost 24 hours, the victim testified 
that she attempted to flee when defendant left 
the house but was stopped by defendant’s re- 
turn, and defendant had a loaded gun that he 
threatened her with. State v. Buchanan, — 


S.W.3d —, 2019 Tenn. Crim. App. LEXIS 105 
(Tenn. Crim. App. Feb. 21, 2019), appeal de- 


nied, — S.W.3d —, 2019 Tenn. LEXIS 182 


(Tenn. Apr. 11, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated kidnapping be- 
cause it showed that he choked the victim from 
behind, he did not attempt to retrieve any of 
her scattered belongings, he threatened to snap 
her neck unless she stopped screaming and got 
into the vehicle, the victim briefly lost con- 
sciousness and when she came to she was 
partially inside the vehicle, an eyewitness saw 
two men trying push a woman into a vehicle, 
the victim did not escape until defendant fled, 
and she sustained injuries to her head, and 
scratches, and bruises. State v. Green, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 376 
(Tenn. Crim. App. June 28, 2019). 

Evidence was sufficient to support defen- 
dant’s aggravated kidnapping conviction be- 
cause it was not essentially incidental to the 
aggravated assault as the victim was bound 
with zip ties around her ankles and wrists and 
hog tied, and her confinement to the bedroom 
had criminal significance above and beyond 
that necessary to consummate the aggravated 
assault by strangulation. State v. Olivera, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 447 
(Tenn. Crim. App. July 26, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 580 
(Tenn. Dec. 5, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of three counts of aggravated 
assault and one count of aggravated kidnap- 
ping because it showed that during an argu- 
ment defendant forced the victim into a chair, 
he blocked the victim from leaving the resi- 
dence and grabbed her by the neck, and when 
the victim tried to leave again defendant bran- 
dished a knife and told her she would only leave 
in a body bag. State v. Stevens, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 626 (Tenn. Crim. 
App. Sept. 21, 2020). 
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Evidence was sufficient to support defen- 
dant’s conviction of aggravated kidnapping be- 
cause he acknowledged that he opened the door 
of the victim’s trailer for the second victim and 
led her to a bedroom where he made her sit 
down on the bed, he taped the second victim’s 
hands and feet to a chair, took medication from 
her purse, left her in the bedroom, and drove 
the victim’s truck away a short time later. State 
v. Helmick, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 104 (Tenn. Crim. App. Mar. 23, 2021). 


7. Jury Instructions. 

Trial court did not err by denying defendant’s 
request for a jury instruction pursuant to the 
White case because he was charged with four 
counts of aggravated kidnapping but not with 
an accompanying felony, and therefore he was 
never at risk for being convicted of two crimes, 
one of which was essentially incidental to the 
other. State v. Green, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 376 (Tenn. Crim. App. June 
28, 2019). 


8. Sentencing. 

In an aggravated kidnapping case, the trial 
court properly declined to apply the mitigating 
factor found in this statute because the record 
contained no proof that defendant released the 
victim as the victim was left duct-taped to a 
tree. State v. Blaylock, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. Apr. 
25, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 407 (Tenn. Aug. 15, 2019). 


~ 
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Evidence established defendant’s repeat vio- 
lent offender status as he was convicted of 
aggravated kidnapping in the instant case and 
had a prior conviction in Oklahoma for rape in 
the first degree that, if committed in Tennessee, 
would have constituted the predicate offense of 
rape under the repeat violent offender statute; 
and he had at least one separate period of 
incarceration for the commission of the predi- 
cate offense before he committed the current 
offense; thus, the trial court erred in failing to 
sentence defendant to life without possibility of 
parole for his aggravated kidnapping convic- 
tion. State v. Blaylock, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. Apr. 
25, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 407 (Tenn. Aug. 15, 2019). 

Trial court did not abuse its discretion by 
imposing the maximum sentence for each con- 
viction of aggravated assault and aggravated 
kidnapping because it articulated on the record 
its reasons for imposing the sentences, it found 
that defendant’s prior convictions were signifi- 
cant and established a history to enhance his 
sentence because they were very violent at- 
tacks on the victim. The trial court found that 
defendant had previously failed to comply with 
the conditions of his probation for his prior 
California convictions. State v. Olivera, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 447 
(Tenn. Crim. App. July 26, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 580 
(Tenn. Dec. 5, 2019). 


39-13-305. Especially aggravated kidnapping. 


NOTES TO DECISIONS 


ANALYSIS 
4, Evidence. 
5. —Sufficient. 
8. Sentence. 


4. Evidence. 


5. —Sufficient. 

Because defendant could have stolen the ve- 
hicle without keeping the victim inside at gun 
point, the evidence supported a conviction for 
attempted kidnapping. State v. Martin, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 735 
(Tenn. Crim. App. Apr. 3, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of especially aggravated kid- 
napping because it showed that defendant en- 
tered the victim’s home while she was sleeping, 
and then, while wielding a gun and at times 
pointing it at the victim, confined the victim to 
her home and later to her vehicle. State v. 
Stumbo, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 552 (Tenn. Crim. App. July 23, 2018). 


Evidence was sufficient to convict the first, 
second, and third defendants of especially ag- 
gravated kidnapping because defendants 
knowingly confined the victim by hanging her 
by her arms from the ceiling in order to inflict 
serious bodily injury upon her; and, although 
each defendant argued that the victim volun- 
tarily submitted to the BDSM (bondage and 
discipline, dominance and submission, and sa- 
dism and masochism) lifestyle and her role as a 
house slave, the evidence did not support the 
argument that the victim consented to having 
her liberty restricted so that she could be 
beaten to death. State v. Reynolds, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 864 (Tenn. 
Crim. App. Nov. 28, 2018), review denied and 
ordered not published, — S.W.3d —, 2019 Tenn. 
LEXIS 162 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to the first and sec- 
ond defendants of first degree, felony murder 
because they both participated in the especially 
aggravated kidnapping of the victim by hang- 
ing the victim by her arms from the ceiling, 
placing a ball gag in her mouth, beating the 


39-13-305 


victim by kicking, punching, and wielding a 
metal pole, and causing the victim to lose 
consciousness three times; the victim suffered 
multiple traumatic injuries as a result of the 
beating inflicted by defendants during the kid- 
napping; and the victim ultimately died as a 
result of the beating. State v. Reynolds, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 864 
(Tenn. Crim. App. Nov. 28, 2018), review denied 
and ordered not published, — S.W.3d —, 2019 
Tenn. LEXIS 162 (Tenn. Apr. 11, 2019). 

Defendant’s conviction of especially aggra- 
vated kidnapping of victim three; defendant 
forced the victim to tie herself with ropes, 
chained her to his truck, jerked the truck in 
drive, and pulled the rope tight around her 
ankles, and defendant’s confinement of the vic- 
tim went far beyond what was necessary to 
commit the attempted aggravated assault that 
occurred on the second day of the ordeal. State 
v. Shields, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 737 (Tenn. Crim. App. Nov. 15, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
244 (Tenn. Apr. 15, 2020). 

Defendant’s convictions of especially aggra- 
vated kidnapping of victims one and two were 
supported by sufficient evidence; defendant’s 
own conduct, separate and apart from the con- 
duct of co-defendant, was sufficient for the jury 
to find that defendant kidnapped the victims, 
as he helped hold them at gunpoint against 
their will and told the victims he would shoot 
them if they tried to escape. State v. Shields, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 737 
(Tenn. Crim. App. Nov. 15, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 244 
(Tenn. Apr. 15, 2020). 

Evidence was sufficient to support defen- 
dant’s five convictions for especially aggravated 
kidnapping because defendant and one of the 
perpetrators entered the home in the middle of 
the night, the perpetrator entered the victims’ 
bedroom and held them at gunpoint with a 
shotgun, defendant stood in the doorway in the 
living room and held two other victims at 
gunpoint using a pistol, and two witnesses 
testified that they did not feel as if they could 
move around in or leave the residence while 
defendant pointed the pistol at them. State v. 
Kiser, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 411 (Tenn. Crim. App. June 16, 2020). 

Evidence was sufficient to convict defendant 
of especially aggravated kidnapping because 
co-defendant forced the victim from his home 
and drove him to another house, where defen- 
dant was inside; inside the house, defendant 
held the victim at gunpoint and bound his 
hands with an extension cord; and, after the 
victim got away and led the police to the house, 
defendant fled and, during his flight, discarded 
a handgun matching that described by the 
victim. State v. Patterson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 480 (Tenn. Crim. App. 
July 14, 2020). 
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State proved that the especially aggravated 
kidnappings were not incidental to the aggra- 
vated robberies, and therefore defendant’s con- 
victions of especially aggravated kidnapping 
were affirmed, because, while the victims may 
have felt no more confined than they would 
have in a normal robbery, the jury could have 
reasonably inferred that the purpose of forcing 
the victims to disrobe was to prevent their 
summoning assistance or for the purpose of 
deterring any attempt to thwart the robbery. 
State v. Curry, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 616 (Tenn. Crim. App. Sept. 17, 
2020). 

Evidence was sufficient to establish serious 
bodily injury, and therefore defendant’s convic- 
tion of especially aggravated kidnapping was 
affirmed, because the record showed that defen- 
dant repeatedly struck the victim resulting in 
her losing consciousness multiple times, defen- 
dant had to support her while walking, she 
could not shower or walk from the shower to the 
hotel bed unassisted, her eyes were so swollen 
from the beating that she could not see the 
hotel telephone and had to feel around for the 
cord, and she suffered a laceration on her head 
that bled, a hematoma to the back of the head, 
extremely swollen facial features that pre- 
vented paramedics from examining the victim’s 
eyes and mouth, a broken nose and eye socket 
that required surgery, and a neck sprain. State 
v. Evans, — $.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 623 (Tenn. Crim. App. Sept. 18, 2020). 

There was sufficient evidence that, with the 
use of zip-ties and ratchet straps, defendants 
confined the victim to the kitchen thereby sub- 
stantially interfering with her ability to move, 
leave the apartment, or struggle against the 
defendants as they transported her to the field 
and thus, to support their conviction for espe- 
cially aggravated kidnapping. State v. Wil- 
hams, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 98 (Tenn. Crim. App. Mar. 19, 2021). 


8. Sentence. 

Defendant argued that his sentence would 
not have been as severe if he had only been 
convicted of the other indicted offenses and not 
three counts of Class A felony especially aggra- 
vated kidnapping; however, defendant was in- 
dicted for and convicted of three counts of 
especially aggravated kidnapping, and his due 
process argument as it related to his alleged 
disproportionately high sentence was without 
merit. State v. Shields, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 737 (Tenn. Crim. App. Nov. 
15, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 244 (Tenn. Apr. 15, 2020). 

Trial court did not abuse its discretion by 
sentencing defendant to 21 years’ confinement 
for each especially aggravated kidnapping con- 
viction because the sentences were within- 
range, the trial court considered the arguments 
and evidence presented at trial and the sen- 
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tencing hearing, the trial court reviewed the 
presentence report, defendant’s criminal his- 
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untarily releasing the victims alive was re- 
jected because the record showed that the trial 


_ tory, the violent nature of defendant’s crime, 
and appropriate enhancement and mitigating 
_ factors, and it articulated why the enhance- 
- ment factors outweighed the mitigating factors. 
_ State v. Kiser, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 411 (Tenn. Crim. App. June 16, 
2020). 

Defendant’s contention that the trial court 
failed to consider the mitigating factor of vol- 


court properly considered this mitigating factor 
in sentencing and found that it was outweighed 
by the other enhancement factors submitted 
the State. State v. Curry, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 616 (Tenn. Crim. App. 
Sept. 17, 2020). 





39-13-309. Trafficking for commercial sex act. 


(a) A person commits the offense of trafficking a person for a commercial sex 
act who: 

(1) Knowingly subjects, attempts to subject, benefits from, or attempts to 
benefit from another person’s provision of a commercial sex act; 

(2) Recruits, entices, harbors, transports, provides, purchases, or obtains 
by any other means, another person for the purpose of providing a commer- 
cial sex act; or 

(3) Commits the acts in this subsection (a) when the intended victim of the 
offense is a law enforcement officer or a law enforcement officer eighteen (18) 
years of age or older posing as a minor. 

(b) For purposes of subdivision (a)(2), such means may include, but are not 
limited to: 
(1) Causing or threatening to cause physical harm to the person; 
(2) Physically restraining or threatening to physically restrain the 
person; 
(3) Abusing or threatening to abuse the law or legal process; 
(4) Knowingly destroying, concealing, removing, confiscating or possess- 
ing any actual or purported passport or other immigration document, or any 
other actual or purported government identification document, of the person; 
(5) Using blackmail or using or threatening to cause financial harm for 
the purpose of exercising financial control over the person; or 
(6) Facilitating or controlling a person’s access to a controlled substance. 
(c) A violation of subsection (a) is a Class B felony, except where the victim 
of the offense is a child under fifteen (15) years of age, or where the offense 
occurs on the grounds or facilities or within one thousand feet (1,000’) of a 
public or private school, secondary school, preschool, child care agency, public 
library, recreational center, or public park, a violation of subsection (a) is a 
Class A felony. 

(d) It is not a defense to a violation of this section that: 

(1) The intended victim of the offense is a law enforcement officer; 

(2) The victim of the offense is a minor who consented to the act or acts 
constituting the offense; or 

(3) The solicitation was unsuccessful, the conduct solicited was not 
engaged in, or the law enforcement officer could not engage in the solicited 
offense. 


History. 
Acts 2008, ch. 1140, § 3; 2012, ch. 1075, § 2; 


2013, ch. 465, § 2; 2016, ch. 634, § 1; 2019, ch. 
123, §§ 1, 2. 
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Amendments. 
The 2019 amendment added (a)(3) and (d)(3). 
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Effective Dates. 
Acts 2019, ch. 123, § 7. July 1, 2019. 


NOTES TO DECISIONS 


ANALYSIS 


1. Evidence. 
ys Double Jeopardy. 
3 Lesser-Incured Offense. 


1. Evidence. 

trial court did not err by admitting defen- 
dant’s prior bad acts into evidence because 
evidence that defendant’s livelihood was based 
on his continued act of prostituting the victim 
was relevant to his motive and intent for com- 
mitting the sex trafficking and assault offenses. 
In addition, evidence that defendant had previ- 
ously physically abused the victim and rou- 
tinely threatened her with a gun was relevant 
to explain why the victim had not left defen- 
dant even though she testified that she was not 
physically restrained. State v. Jeffries, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 637 
(Tenn. Crim. App. Oct. 10, 2019). 

Sufficient evidence supported defendant’s 
conviction of trafficking a person for a commer- 
cial sex act; the victim was required to give 
defendant all the money she made working as a 
prostitute, defendant took suggestive pictures 
of her and posted them in an advertisement for 
sexual services, he controlled where the victim 
lived, ate, and what she wore, and he used 
physical violence to exert control over her. State 


v. Ward, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 152 (Tenn. Crim. App. Feb. 27, 2020). 


2. Double Jeopardy. 

Both promoting prostitution and trafficking a 
person for a commercial sex act require the 
defendant to cause the victim to perform sexual 
activities in exchange for something of value, 
and although the trafficking statute contains 
the additional requirement that the victim be 
coerced, the promoting prostitution statute 
does not contain an essential element that the 
trafficking statute does not. Any additional 
differences in the wording of the statutes do not 
constitute separate elements and defendant’s 
convictions had to merge. State v. Ward, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 152 
(Tenn. Crim. App. Feb. 27, 2020). 


3. Lesser-Incured Offense. 

All of the statutory elements of promoting 
prostitution are included within the statutory 
elements of trafficking a person for a commer- 
cial sex act; thus, the trial court erred in 
determining promoting prostitution was not a 
lesser-included offense of trafficking a person 
for a commercial sex act, and defendant’s con- 
victions were to be merged. State v. Ward, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 152 
(Tenn. Crim. App. Feb. 27, 2020). 


39-13-313. Tennessee Human Trafficking Resource Center Hotline Act. 


NOTES TO DECISIONS 


1. Sufficiency of Evidence. 

Trial court did not abuse its discretion by 
revoking defendant’s probation because the evi- 
dence did not preponderate against a determi- 
nation that defendant failed to stay away from 
his wife and violated the terms and conditions 
of his probation. Even though defendant’s ini- 
tial encounter with his wife at a store was 


happen-stance, he then approached her and her 
boyfriend, made multiple comments, and took a 
photograph that he later posted on a social 
media website for the purpose of intimidating 
the wife. State v. Caraker, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 860 (Tenn. Crim. App. 
Nov. 26, 2018). 


PART 4 
ROBBERY 


39-13-401. Robbery. 


NOTES TO DECISIONS 


ANALYSIS 


9. Evidence. 


11. —Sufficient. 
13. Sentencing. 
14. Felony Murder. 





15. Double Jeopardy. 
9. Evidence. 


11. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions for first degree premeditated 
murder, felony murder, and especially aggra- 
vated robbery because although the evidence 
was based almost entirely on the testimony of 
an accomplice in the victim’s murder, the State 
produced sufficient corroborating evidence to 
fairly and legitimately connect defendant with 
the commission of the crime charged; the jury 
rejected defendant’s version of events. State v. 
Reed, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 578 (Tenn. Crim. App. July 31, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
730 (Tenn. Nov. 16, 2018). 

Evidence supported defendant’s conviction 
for aggravated robbery because the victim and 
two convenience store cashiers testified that 
defendant and co-defendant assaulted the vic- 
tim together inside a convenience store, the 
cashiers testified that defendant had a knife, 
surveillance video showed that a box cutter fell 
to the floor in the struggle, defendant recovered 
items from the victim’s wallet that fell to the 
floor and ran, and the victim’s social security 
card and a check stub were found inside defen- 
dant’s vehicle hours later. State v. Bingham, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 760 
(Tenn. Crim. App. Oct. 8, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 61 (Tenn. Jan. 
17, 2019). 

Evidence that defendant placed the 79-year- 
old victim in fear by parking behind the victim’s 
car, insisted upon being paid a large sum of 
money for different, more extensive work than 
that to which the victim consented, looked “real 
mean” at the victim while demanding payment, 
entered the victim’s home uninvited in an effort 
to obtain money, and instructed the victim to 
pay defendant almost all of the balance in the 
victim’s home equity account was sufficient to 
support defendant’s conviction for robbery. 
State v. Small, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 410 (Tenn. Crim. App. May 25, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 551 (Tenn. Sept. 13, 2018). 

Evidence was sufficient to support defen- 
dant’s identity and to convict him of robbery 
and theft because defendant demanded the 
keys from the victim and drove away in her car, 
which was valued at $5000; two police officers 
saw defendant driving the stolen car less than 
25 minutes after it was reported stolen; when 
defendant was taken into custody, he was wear- 
ing clothing similar to those in the description 
given by the victim and several officers; and one 
officer was 100% certain that defendant was 
the person who wrecked the victim’s car and 
ran on foot. State v. Derring, — S.W.3d —, 2019 
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Tenn. Crim. App. LEXIS 32 (Tenn. Crim. App. 
Jan. 16, 2019). 

Evidence that defendant created a plan to rob 
the victim of his money and forced him inside a 
vehicle, drove him to an ATM and forced him to 
give them his PIN to withdraw money from his 
account was sufficient to support defendant’s 
conviction for robbery. State v. Lobbins, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 38 
(Tenn. Crim. App. Jan. 17, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions for felony murder during the 
attempt to perpetrate theft, robbery, and espe- 
cially aggravated robbery because the jury 
could have inferred from the evidence that 
defendant followed the witness to the victim’s 
apartment intending to deprive the victim of 
his property, as he knew the witness was going 
to the victim’s home to purchase drugs, he 
asked the witness how big the victim was, when 
the victim opened the door he encountered 
defendant pointed a gun at him, and another 
witness testified that defendant told her that 
he had committed a robbery. State v. Love, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 399 
(Tenn. Crim. App. July 9, 2019), appeal denied, 
— 8.W.3d —, 2019 Tenn. LEXIS 571 (Tenn. Dec. 
4, 2019). 

Evidence supported defendant’s conviction 
for aggravated robbery, based upon a theory of 
criminal responsibility, because the evidence 
established that defendant was involved in 
planning the robbery of the victim in the vic- 
tim’s home, provided a BB gun and supplied a 
Sharpie for the purpose of painting the BB gun 
so that it would look like a real gun knowing 
that the BB gun was going to be used to rob the 
victim, provided the wrench which was used to 
repeatedly hit the victim during the robbery, 
and took a share of the stolen marijuana. State 
v. Odom, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. July 12, 2019). 

Evidence was sufficient to support defen- 
dant’s especially aggravated robbery convic- 
tion, where the victim saw an object in defen- 
dant’s hand that looked to him like the handle 
of a gun, the victim suffered painful injuries to 
one side of his face, which he testified was 
“shattered,” and the victim’s injuries took two 
months to heal. State v. Clay, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 3 (Tenn. Crim. App. 
Jan. 6, 2020). 

Evidence supported defendant’s aggravated 
robbery conviction because defendant acknowl- 
edged in a statement that defendant entered a 
convenience store with defendant’s hand in 
defendant’s pocket to look like defendant had a 
gun, the clerk testified that defendant made a 
gesture to indicate that defendant had a gun, 
and defendant threatened to shoot the clerk. 
The jury could have inferred that the clerk was 
afraid as, after defendant threatened to shoot 
the clerk, the clerk put the clerk’s hands up and 
the surrendered the cash in the register. State 
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v. Rollins, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 180 (Tenn. Crim. App. Mar. 12, 2020). 

Evidence supported defendants’ aggravated 
robbery convictions because surveillance videos 
and testimony showed that defendants drove a 
car belonging to the parent of one of defendants 
to a convenience store; defendants entered the 
store wearing tightly pulled hoodies; one defen- 
dant pointed a handgun at the clerk; the clerk, 
who was frightened, gave the defendant money 
and begged for defendants not to kill the clerk. 
Hoodies, handguns, and shoes that matched 
those worn by the perpetrators were found in 
searches of defendants’ homes and the car. 
State v. Sturghill, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 285 (Tenn. Crim. App. Apr. 
23, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 349 (Tenn. Aug. 11, 2020). 

Evidence was sufficient to convict defendant 
of first degree premeditated murder and first 
degree felony murder, which were merged, 
based on criminal responsibility as defendant 
acted with the intent to promote or assist in the 
commission of the crimes and aided or at- 
tempted to aid in the crimes because defendant 
initiated the robbery by placing a telephone 
pizza order which lured the victim to the scene; 
while the victim attempted to deliver the pizza 
order to the residence, two men waited until 
the victim returned to his car to approach the 
victim; defendant heard a gunshot coming from 
the direction of the men; and defendant repeat- 
edly ran over the victim to ensure he was dead 
prior to taking his vehicle. State v. Miller, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 405 
(Tenn. Crim. App. June 11, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 530 
(Tenn. Oct. 8, 2020). 

Evidence was sufficient to establish defen- 
dant’s identity as the perpetrator because the 
victim testified to being robbed by masked and 
armed men in the victim’s home, a police officer 
saw an individual matching the description of 
one of the assailants, a police dog tracked the 
individual to where defendant came out from 
behind a shed and said, “I give up,” a gun was 
found in a nearby trash can, the victim identi- 
fied defendant in a show-up identification, and 
defendant made incriminating statements dur- 
ing recorded telephone calls while in jail. State 
v. Ward, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 516 (Tenn. Crim. App. July 28, 2020). 

Evidence supported defendant’s first-degree 
felony murder and robbery convictions because 
the forensic pathologist testified that the vic- 
tim’s cause of death was suffocation, blunt force 
injuries, and possible manual strangulation; 
defendant and codefendant used the victim’s 
debit card and gift card several times; defen- 
dant told an investigator in an interview that 
defendant played a part and took full responsi- 
bility and that defendant’s DNA would be found 
on the victim’s pillow; and an inmate testified 
that defendant confessed to the inmate. State v. 
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Sarden, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 637 (Tenn. Crim. App. Sept. 25, 2020). 

Evidence sufficiently identified defendant as 
perpetrator of a robbery and shooting that 
resulted in the death of the victim because 
witnesses testified that they saw defendant 
with a gun prior to the murder, that defendant 
told defendant’s parent that defendant commit- 
ted the murder, that defendant tried to per- 
suade a person to be defendant’s alibi, that 
defendant appeared in surveillance photo- 
graphs of the gas station that was robbed, that 
defendant burned clothing after the robbery, 
and that defendant talked about how defendant 
caught a body. State v. Fields, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 47 (Tenn. Crim. 
App. Feb. 10, 2021). 

Evidence supported defendant’s convictions 
of aggravated robbery, robbery, and theft be- 
cause the evidence?in the form of store surveil- 
lance videos, defendant’s clothing, defendant’s 
DNA, and the BB gun and money found in the 
car in which defendant was a passenger?was 
sufficient to establish defendant’s identity as 
the perpetrator who took a BB gun from a retail 
store without paying for it and then took cash 
from convenience stores by putting the clerks in 
fear and while brandishing the weapon at one 
store. State v. Schubert, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 83 (Tenn. Crim. App. 
Mar. 9, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree felony murder 
because it overwhelming showed that he shot 
the victim twice in the torso while holding him 
at gunpoint in the course of robbing the store 
and taking items from the store, including a 
chain with a large cross on it. State v. Griffin, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 110 
(Tenn. Crim. App. Mar. 24, 2021). 


13. Sentencing. 

Trial court did not err in sentencing defen- 
dant to the maximum sentence of six years for 
robbery, four years for felony evading arrest, 
and 11 months and 29 days for misdemeanor 
evading arrest because he had multiple arrests 
in his two years as an adult; he possessed a 
firearm during the commission of the offense; 
he previously failed to comply with the condi- 
tions of a sentence involving release into the 
community; he was released on bail or pretrial 
release when he committed the crime; and the 
offense of felony evading arrest involved more 
than one victim as the proof showed defendant 
crashed into a car containing multiple people. 
State v. Derring, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 32 (Tenn. Crim. App. Jan. 16, 
2019). 

In a case in which defendant was convicted of 
robbery, theft, felony evading arrest, and mis- 
demeanor evading arrest, the trial court did not 
err in denying him an alternative sentence 
because defendant had failed at probation on at 
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least one prior occasion; and he was ineligible 
for community corrections as he committed 
robbery, a violent crime. State v. Derring, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 32 
(Tenn. Crim. App. Jan. 16, 2019). 


14. Felony Murder. 

Evidence was sufficient to sustain defen- 
dant’s conviction for first degree felony murder; 
defendant killed the victim during the attempt 
to perpetrate a robbery, and the killing was 
connected in time, place, and continuity of 
action to defendant’s attempt to rob the vic- 
tims. State v. Austin, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 758 (Tenn. Crim. App. Oct. 5, 
2018). 

Evidence was sufficient to support defen- 
dant’s convictions for the first degree felony 
murders of the two victims during the perpe- 
tration of a robbery because it showed that 
defendant used violence to accomplish the theft 
of two billfolds from one victim and the theft of 
money, credit cards, and jewelry from the other 
victim, and the proof further established that 
the victims died as a result of injuries sustained 
from defendant’s use of violence. State v. Jones, 
568 S.W.3d 101, 2019 Tenn. LEXIS 19 (Tenn. 
Jan. 30, 2019), cert. denied, Jones v. Tennessee, 
205 L. Ed. 2d 144, 140 S. Ct. 262, — U.S. —, 
2019 U.S. LEXIS 5344 (U.S. Oct. 7, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of felony murder because it 
showed that he and an accomplice entered the 
victim’s apartment after seeing her in the hall- 
way and stole money from her wallet and 
purse, the accomplice hit the victim after which 
defendant noticed that she was no longer mov- 
ing while on the floor, defendant and the accom- 
plice left the victim’s apartment, and she was 
found dead a number of hours later, and the 
State’s witness testified that the cause of her 
death was homicide. State v. Garland, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 74 
(Tenn. Crim. App. Feb. 5, 2019). 

Sufficient evidence supported defendant’s 
felony murder conviction because the evidence 
showed defendant killed a victim during the 
attempted perpetration of a robbery. State v. 
Toles, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 315 (Tenn. Crim. App. May 17, 2019), 
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appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
462 (Tenn. Sept. 20, 2019). 

Evidence was more than sufficient to corrobo- 
rate the accomplice’s testimony because a wit- 
ness observed the perpetrator next to the pas- 
senger window who she identified at trial as 
defendant with a gun, the accomplice observed 
defendant shoot his gun while standing at the 
passenger side of the car, and the description of 
the clothing worn by the perpetrator at the 
witness’s window matched the clothing defen- 
dant was wearing in the surveillance camera 
video and still pictures. The evidence, exclud- 
ing the accomplice’s testimony, clearly estab- 
lished the inference that defendant was one of 
two persons involved in the attempted robbery 
of the victim, resulting in the death of the 
victim during the attempt by the two men to 
perpetrate the robbery. State v. Lawrence, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 65 
(Tenn. Crim. App. Feb. 5, 2020), appeal denied, 
— §$.W.3d —, 2020 Tenn. LEXIS 400 (Tenn. 
June 3, 2020). 

State established beyond a reasonable doubt 
that defendant was criminally responsible for 
his codefendant’s conduct because he shared in 
the codefendant’s intent to rob the victim by 
approaching the passenger side of the victim’s 
car and pointing his gun at the witness while 
the codefendant approached the victim’s side 
and pointed a gun at him, and both defendant 
and the codefendant fired shots when the vic- 
tim attempted to drive away. State v. Lawrence, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 65 
(Tenn. Crim. App. Feb. 5, 2020), appeal denied, 
— $.W.3d —, 2020 Tenn. LEXIS 400 (Tenn. 
June 3, 2020). 


15. Double Jeopardy. 

Defendant’s convictions for robbery and theft 
violated the constitutional protection against 
double jeopardy because the convictions for 
theft and robbery arose out of the same act or 
transaction as defendant approached the vic- 
tim at a movie rental machine, demanded her 
keys, and ultimately drove away with her car 
with her purse and other belongings inside; and 
the theft of the victim’s car and purse was 
subsumed by the robbery. State v. Derring, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 32 
(Tenn. Crim. App. Jan. 16, 2019). 
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10. Evidence. 

In an aggravated robbery case, the trial court 
properly admitted recordings of defendant’s jail 
phone calls into evidence. The jail phone calls 
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were probative of defendant’s identity and in- 
volvement in the instant offense. State v. Stew- 
art, —S.W.3d —, 2018 Tenn. Crim. App. LEXIS 
442 (Tenn. Crim. App. June 8, 2018). 


11. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery because 
it showed that defendant took the victim’s tele- 
vision without her consent from her living room 
and put it into her vehicle; this was accom- 
plished while the Defendant wielded the 
weapon. The television was later found in the 
backseat of the victim’s vehicle, which defen- 
dant had driven away from her home, also 
while brandishing the weapon. State v. Stumbo, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 552 
(Tenn. Crim. App. July 23, 2018). 

Evidence was sufficient to convict defendant 
of attempted aggravated robbery of the second 
victim under the theory of criminal responsibil- 
ity because the jury could conclude that co- 
defendant intended to take property from the 
second victim when he brandished a gun and 
demanded that the second victim drop every- 
thing; co-defendant’s actions constituted a sub- 
stantial step towards the completion of aggra- 
vated robbery; and the jury could reasonably 
conclude that defendant and co-defendant were 
working together to rob the victims as defen- 
dant pointed his gun at the first victim and 
ordered him to give him everything while co- 
defendant pointed his gun at the second victim 
and told him to drop everything. State v. 
Brown, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 636 (Tenn. Crim. App. Aug. 20, 2018). 

Evidence was sufficient to convict defendant 
of aggravated robbery because defendant 
pulled out a gun and pointed it at the victim’s 
head; while defendant was pointing the gun to 
the victim’s head, the victim removed a cell 
phone, cigarettes, and between $700 and $800 
from his pockets and gave the items to defen- 
dant; both of the victims identified defendant at 
trial and in photographic displays following the 
robbery; the victim testified that it was not so 
dark that he could not identify defendant as the 
perpetrator; and the victim stated that he 
stopped drinking when he arrived at the resi- 
dence several hours before the robbery oc- 
curred. State v. Brown, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 636 (Tenn. Crim. App. 
Aug. 20, 2018). 

Evidence that defendant held the victims at 
gun point and intentionally took property from 
each of them without either person’s consent, 
support a finding that he committed aggra- 
vated robbery by using a deadly weapon to 
intentionally or knowingly exercise control over 
the property of another without the owner’s 
consent. State v. Richardson, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 670 (Tenn. Crim. App. 
Aug. 30, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 66 (Tenn. Jan. 18, 2019). 
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Evidence was sufficient to convict defendant 
of aggravated robbery because two witnesses 
testified that both defendant and the accom- 
plice were armed with guns; the victim testified 
that defendant hit him in the face, held him 
down, and instructed his accomplice to take the 
victim’s wallet; and the use of a BB gun by the 
accomplice supported the guilty verdict as it 
was an article used or fashioned to lead the 
victim to reasonably believe it to be a deadly 
weapon. State v. Mitchell, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 693 (Tenn. Crim. App. 
Sept. 12, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 91 (Tenn. Jan. 18, 2019). 

Evidence that the victim identified defendant 
as the individual who threatened him with a 
gun and robbed him both on a photographic 
lineup and at trial was sufficient to support 
defendant’s conviction for aggravated robbery. 
State v. Gray, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 700 (Tenn. Crim. App. Sept. 14, 
2018). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery be- 
cause, though circumstantial, there was 
enough evidence in the form of testimony from 
the store’s employees and the officers, as well as 
security footage, to show that defendant was 
the robber. Officers’ found approximate $207 in 
defendant’s pocket, the same amount stolen 
from the store, and a gun hidden in the glove 
compartment of the vehicle he was a passenger 
of, they found black clothing and white plastic 
grocery bag matching the description that a 
witness gave of the robber and the bag, and 
defendant was the same height as the robber. 
State v. Austin, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 756 (Tenn. Crim. App. Oct. 4, 
2018). 

Whether defendant succeeded in taking prop- 
erty from one victim was of no consequence in 
determining if he committed attempted aggra- 
vated robbery with respect to the other victims; 
the act of demanding money while pointing a 
gun at the victims was sufficient to convict 
defendant of attempted aggravated robbery. 
State v. Austin, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 758 (Tenn. Crim. App. Oct. 5, 
2018). 

Victim was shot after defendant completed 
the underlying theft of the victim’s property, 
and thus the evidence was insufficient to sus- 
tain defendant’s conviction for especially aggra- 
vated robbery; however, the evidence was suf- 
ficient to sustain a conviction for aggravated 
robbery, the first lesser-included offense that 
was charged to the jury, and his conviction was 
modified. State v. Austin, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 758 (Tenn. Crim. App. 
Oct. 5, 2018). 

Evidence supported defendant’s conviction 
for aggravated robbery because the victim and 
two convenience store cashiers testified that 
defendant and co-defendant assaulted the vic- 
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tim together inside a convenience store, the 
cashiers testified that defendant had a knife, 
surveillance video showed that a box cutter fell 
to the floor in the struggle, defendant recovered 
items from the victim’s wallet that fell to the 
floor and ran, and the victim’s social security 
card and a check stub were found inside defen- 
dant’s vehicle hours later. State v. Bingham, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 760 
(Tenn. Crim. App. Oct. 8, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 61 (Tenn. Jan. 
17, 2019). 

Defendant drove to the gas station and drove 
around the store to ensure that there were no 
customers, then parked while his co-defendant 
went inside the store with a toy gun; when he 
returned with money, defendant drove to pur- 
chase drugs, and thus the evidence was suffi- 
cient to establish that defendant aided in his 
co-defendant’s commission of the aggravated 
robbery. State v. Adams, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 845 (Tenn. Crim. App. 
Nov. 15, 2018). 

Proof adduced at trial was sufficient to sus- 
tain appellant’s convictions for first degree pre- 
meditated murder, felony murder, attempted 
especially aggravated robbery, aggravated rob- 
bery, and being a felon in possession of a 
weapon, where multiple witnesses identified 
appellant as the shooter and an autopsy re- 
vealed the victim died as a result of the gunshot 
wound. Regarding the felon in possession of a 
charge, appellant stipulated that at the time of 
the offenses, he had been convicted of five 
felonies involving the use or attempted use of 
violence and knew it was illegal for him to own, 
possess or handle a firearm. State v. Harper, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 80 
(Tenn. Crim. App. Feb. 6, 2019). 

Evidence that defendant approached the vic- 
tim, who he knew was responsible for making a 
nightly deposit for her employer, in a parking 
lot as she walked toward codefendant’s car, 
pointed a gun at her, struck her on the head 
with the gun, and took a deposit bag containing 
approximately $978 was sufficient to support 
defendant’s conviction for aggravated robbery. 
State v. Williams, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 112 (Tenn. Crim. App. Feb. 
21, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 271 (Tenn. June 21, 2019). 

Evidence was sufficient to convict defendant 
of aggravated robbery because a detective 
showed the bag of marijuana to defendant; 
when the detective asked for the money, defen- 
dant pointed a gun at him, snatched the mari- 
juana from his hand, and fled; the detective 
testified that he was in fear for his life and 
scared; and, although a gun could not be seen in 
the video of the drug transaction, the jury chose 
to accredit the detective’s testimony that defen- 
dant pointed a gun at him, and officers found a 
gun underneath defendant immediately after 
the robbery. State v. Clark, — S.W.3d —, 2019 
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Tenn. Crim. App. LEXIS 147 (Tenn. Crim. App. 
Mar. 8, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 249 (Tenn. June 19, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery under a 
theory of criminal responsibility because he 
arranged a meeting with the victim to purport- 
edly sell clothing, during the sale two men 
approached and attacked the victim, taking 
cash and a cell phone, defendant admitted he 
knew one of the robbers, defendant fled the 
scene in a red car, which picked up the two 
robbers minutes later, and defendant admitted 
he received a cell phone and posted it for sale. 
State v. Brewer, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 157 (Tenn. Crim. App. Mar. 11, 
2019). 

Evidence was sufficient to support defen- 
dants’ convictions of aggravated robbery be- 
cause the victim testified that after arriving at 
his store where the alarm had been activated, 
he was approached by two men with masks 
over the lower part of their faces, one pointed a 
gun at him, and they demanded money and 
took his cell phone: The victim testified that he 
recognized defendants from their eyes and 
voices as they were frequent customers of his 
store, one defendant’s mask slipped during the 
crime, and the police quickly found defendants 
and their discarded clothing a short distance 
from the store; the victim confirmed that defen- 
dants were the perpetrators at a show-up iden- 
tification. State v. Brooks, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 153 (Tenn. Crim. App. 
Mar. 11, 2019), appeal denied, State v. Jackson, 
—§.W.3d —, 2019 Tenn. LEXIS 354 (Tenn. July 
22, 2089) 

Evidence was sufficient to support defen- 
dant’s convictions of first degree premeditated 
murder, first degree felony murder, and aggra- 
vated robbery because he discussed his plan to 
kill the victim and hide her body when he was 
previously incarcerated for assaulting the vic- 
tim, witnesses testified that a maroon car was 
seen at the motel, the maroon car defendant 
was driving when he was arrested contained 
blood and DNA consistent with that of the 
victim, and defendant told an inmate that he 
shot the victim in the chest and the head. State 
v. Rimmer, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 322 (Tenn. Crim. App. May 21, 2019). 

Evidence supported defendant’s conviction 
for aggravated robbery, based upon a theory of 
criminal responsibility, because the evidence 
established that defendant was involved in 
planning the robbery of the victim in the vic- 
tim’s home, provided a BB gun and supplied a 
Sharpie for the purpose of painting the BB gun 
so that it would look like a real gun knowing 
that the BB gun was going to be used to rob the 
victim, provided the wrench which was used to 
repeatedly hit the victim during the robbery, 
and took a share of the stolen marijuana. State 
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v. Odom, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. July 12, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery because 
the pharmacist testified that defendant, with 
his hand in his pocket, told her to give him a 
prescription drug and not to call police or push 
any buttons or he would “blow her brains out,” 
he shook his hand while it was in his pocket, 
and she believed he had a gun. Because the 
pharmacist feared for her life and the lives of 
her staff she complied, while speaking to the 
pharmacist defendant swallowed five tablets, 
and the surveillance video of the robbery sup- 
ported her testimony. State v. Keen, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 449 (Tenn. 
Crim. App. July 29, 2019). 

Evidence was sufficient to convict the first 
defendant of aggravated robbery because he 
took the victim’s necklace, rings, money, wallet, 
cell phones, and tattoo equipment at gunpoint. 
State v. Carter, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 496 (Tenn. Crim. App. Aug. 16, 
2019). 

Evidence was sufficient to convict the second 
defendant of facilitation of aggravated robbery 
because the second defendant provided sub- 
stantial assistance to the first defendant by 
beating the victim while the first defendant 
held him at gunpoint and then robbed him of 
his necklace, rings, money, wallet, cell phones, 
and tattoo equipment. State v. Carter, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 496 
(Tenn. Crim. App. Aug. 16, 2019). 

Evidence was sufficient to establish defen- 
dant’s identity as a perpetrator of the armed 
robbery and provided sufficient corroboration of 
the codefendant’s testimony because it showed 
that defendant entered the market brandishing 
a shotgun and wearing a ski mask and gloves, 
he pointed the shotgun at the victim and de- 
manded that she give him the money bag, 
defendant was picked up by his codefendant 
which was captured on video, the codefendant 
admitted that he was the driver and provided 
the police with the location of the ski mask and 
a glove, and defendant was the primary con- 
tributor of DNA obtained from the mask and 
glove. State v. Judkins, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 498 (Tenn. Crim. App. 
Aug. 19, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 44 (Tenn. Jan. 15, 2020). 

There was sufficient evidence to support de- 
fendant’s convictions for aggravated robbery, 
attempted aggravated robbery, and aggravated 
assault including that defendant texted an ac- 
complice about a robbery, defendant dropped off 
the accomplices at the pawn shop where they 
robbed the store and customers, the accom- 
plices ran to an abandoned house and changed 
clothes before defendant picked them up, and 
the offenders were all tracked using a GPS 
placed in one of the jewelry cases taken during 
the robbery. State v. Wise, — S.W.3d —, 2019 
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Tenn. Crim. App. LEXIS 581 (Tenn. Crim. App. 
Sept. 18, 2019). 

Evidence that defendant made multiple 
statements indicating his intention to take the 
victim’s property and his use of a baseball bat 
when ordering the victim to drop his property 
was sufficient for the jury to find defendant 
guilty of aggravated robbery. State v. Vincent, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 713 
(Tenn. Crim. App. Nov. 8, 2019). 

Evidence supported defendant’s aggravated 
robbery conviction because defendant acknowl- 
edged in a statement that defendant entered a 
convenience store with defendant’s hand in 
defendant’s pocket to look like defendant had a 
gun, the clerk testified that defendant made a 
gesture to indicate that defendant had a gun, 
and defendant threatened to shoot the clerk. 
The jury could have inferred that the clerk was 
afraid as, after defendant threatened to shoot 
the clerk, the clerk put the clerk’s hands up and 
the surrendered the cash in the register. State 
v. Rollins, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 180 (Tenn. Crim. App. Mar. 12, 2020). 

Evidence supported defendants’ aggravated 
robbery convictions because surveillance videos 
and testimony showed that defendants drove a 
car belonging to the parent of one of defendants 
to a convenience store; defendants entered the 
store wearing tightly pulled hoodies; one defen- 
dant pointed a handgun at the clerk; the clerk, 
who was frightened, gave the defendant money 
and begged for defendants not to kill the clerk. 
Hoodies, handguns, and shoes that matched 
those worn by the perpetrators were found in 
searches of defendants’ homes and the car. 
State v. Sturghill, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 285 (Tenn. Crim. App. Apr. 
23, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 349 (Tenn. Aug. 11, 2020). 

Defendant’s confession, the amount of money 
found in his pocket, the location of the weapon 
in the vehicle, the apprehension of defendant 
close in time and location to the robbery, and 
the victim’s statement and identification of 
defendant from a photo line-up all supported 
defendant’s aggravated robbery conviction. 
State v. Jordan, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 328 (Tenn. Crim. App. May 8, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 5483 (Tenn. Sept. 21, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions because it showed that a 
co-defendant and defendant made a plan to “hit 
a lick” on Hispanic people, obtained a working 
magazine for the malfunctioning handgun, 
armed themselves, and asked another co-defen- 
dant to drive them around town to identify 
vulnerable targets. After choosing a house, the 
co-defendant and defendant walked back to the 
house, fired two shots into the air, and ordered 
the victims onto the ground, one of the men 
took a victim’s wallet, and when they were 
surprised by the victims inside the house open- 
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ing the door, the co-defendant and defendant 
opened fire, striking the house and four people 
present. State v. Young, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 335 (Tenn. Crim. App. 
May 12, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 507 (Tenn. Sept. 21, 2020). 

Defendant was properly convicted of aggra- 
vated robbery because she pulled a gun on the 
victims, demanded their property, and use of 
the car they were in, the prosecutor provided a 
facially race-neutral reason for the challenges 
to the five non-Caucasian jurors, defendant 
made no offer of proof regarding any “mental 
disorder” that was caused by a traumatic event 
that happened to her while she was in the 
backseat of a vehicle, and she did not preserve 
her argument regarding the issue of her inter- 
view with law enforcement after arrest. State v. 
Horton, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. June 17, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
535 (Tenn. Oct. 7, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery because 
the victim testified defendant approached him 
at the cash register and placed a gun against 
his back, the victim believed the gun felt and 
looked like a .38 caliber revolver, defendant 
demanded the money in the cash register and 
threatened the victim, and because the victim 
was afraid defendant would shoot him, he gave 
defendant the money from the cash register. 
State v. Nix, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 482 (Tenn. Crim. App. July 15, 
2020). 

In a case in which defendant was convicted of 
two counts of aggravated robbery, the evidence 
was sufficient beyond a reasonable doubt to 
support defendant’s conviction on one of the 
counts. The victim testified that she was in the 
kitchen when the assailants broke into the 
house and pointed a gun at her while ordering 
her to the floor, and defendant himself admitted 
that one of his accomplices took eighty dollars 
from her. State v. Banks, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 583 (Tenn. Crim. App. 
Aug. 25, 2020). 

Evidence was sufficient to support second 
and third defendants’ convictions for aggra- 
vated robbery, theft, conspiracy, aggravated 
burglary, and firearms offenses, as it showed 
that first defendant devised a paln to conduct a 
home invasion and steal stuff, he enlisted oth- 
ers, including second and third defendants, to 
carry o ut the plan, and the group carried out 
the plan, which included the use of masks, 
gloves, and a gun to take the items from the 
victim’s home. State v. Morales, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. Sept. 18, 2020). 

Evidence supported defendant’s first-degree 
felony murder and robbery convictions because 
the forensic pathologist testified that the vic- 
tim’s cause of death was suffocation, blunt force 
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injuries, and possible manual strangulation; 
defendant and codefendant used the victim’s 
debit card and gift card several times; defen- 
dant told an investigator in an interview that 
defendant played a part and took full responsi- 
bility and that defendant’s DNA would be found 
on the victim’s pillow; and an inmate testified 
that defendant confessed to the inmate. State v. 
Sarden, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 637 (Tenn. Crim. App. Sept. 25, 2020). 

Evidence was sufficient to convict defendant 
of first degree felony murder, criminal attempt 
to commit second degree murder, aggravated 
robbery, and employing a firearm during the 
commission of a felony because defendant and 
co-defendant, each wielding a deadly weapon, 
approached the victims on the front porch of a 
residence; an altercation between the four men 
ensued; defendant pointed an automatic pistol 
at the first victim; while brandishing his 
weapon, co-defendant took cash from each vic- 
tim and a cell phone from the second victim; 
when the second victim attempted to defend 
himself, co-defendant fired five shots; and the 
second victim later died from his gunshot 
wounds. State v. Wilson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 719 (Tenn. Crim. App. 
Nov. 10, 2020). 

Evidence was sufficient to convict defendant 
of aggravated robbery because the victim was 
robbed at gunpoint by two perpetrators; the 
victim’s friend was present during the robbery 
and later identified defendant as one of the 
armed perpetrators of the offense; a gun box 
matching the same type of gun used in the 
robbery was seized from defendant’s mother’s 
home and photographs of defendant holding 
the same type of gun were admitted into evi- 
dence; and, after waiving her rights under 
Miranda, defendant confessed to the armed 
robbery of the victim. State v. Gore, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 736 (Tenn. 
Crim. App. Nov. 18, 2020). 

Evidence that defendant and codefendant 
followed the victim and her son from the store 
and defendant approached the victim, pointed a 
gun at her and demanded her belongings, 
pointed the gun at the son and threatened to 
shoot him if he did not stop crying, and that the 
victim’s cellular phone, wallet containing cash, 
and her purchases from the store were taken 
during the robbery was sufficient to support 
defendant’s aggravated robbery conviction. 
State v. Harrison, — S.W.38d —, 2020 Tenn. 
Crim. App. LEXIS 742 (Tenn. Crim. App. Nov. 
19, 2020). 

Evidence supported defendant’s conviction 
for aggravated robbery because the victim and 
defendant’s accomplice testified that the accom- 
plice came to the victim’s house to meet with 
the victim to engage in sexual activity and that 
defendant entered the victim’s house without 
permission, fired a gun, and took property from 
the victim by placing the victim in fear for the 
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victim’s safety. State v. Rogers, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 747 (Tenn. Crim. 
App. Nov. 20, 2020). 

Evidence was sufficient to sustain defen- 
dant’s convictions for especially aggravated 
robbery and aggravated assault, as the record 
indicated defendant hit the victim in the back 
of the head three times with a hatchet and stole 
$13.00 and a bus pass from the victim’s pocket 
and the victim testified that as a result of the 
attack he lost consciousness, suffered a skull 
fracture, received nearly thirty stitches, re- 
mained scarred and disfigured, and continued 
to experience pain and dizziness. State v. Goff, 
— 8.W.3d —, 2020 Tenn. Crim. App. LEXIS 768 
(Tenn. Crim. App. Nov. 30, 2020). 

Because there was sufficient evidence to sup- 
port defendant’s convictions, the trial court’s 
order granting the motion for judgment of ac- 
quittal on the offense of aggravated robbery 
was vacated, and the jury’s verdict finding 
defendant guilty of that offense was reinstated. 
State v. Harris, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 59 (Tenn. Crim. App. Feb. 23, 
2021). 

Evidence was sufficient to convict defendant 
of carjacking and aggravated robbery under a 
theory of criminal responsibility because defen- 
dant was associated with the venture, acted 
with knowledge that co-defendant was going to 
hold the victim at gunpoint, engaged in the 
assault on the victim, and shared in the crimi- 
nal intent to take the victim’s car and property 
by force. State v. Harris, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 59 (Tenn. Crim. App. 
Feb. 23, 2021). 


12. —Insufficient. 

In a case in which defendant was convicted of 
two counts of aggravated robbery, there was no 
evidence of any bodily injury to one of the 
victims. Therefore, the conviction on that count 
was subject to reversal in its entirely and 
dismissal with prejudice due to insufficient 
evidence. State v. Banks, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 583 (Tenn. Crim. App. 
Aug. 25, 2020). 


13. —Identity. 

Witness positively identified defendant from 
a photograph lineup, at a preliminary hearing, 
and at trial, and any inconsistencies in the 
witness’s testimony were not significant 
enough to disturb the jury’s verdict; the State 
adduced sufficient evidence to sustain defen- 
dant’s aggravated robbery conviction. State v. 
Crowell, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 621 (Tenn. Crim. App. Aug. 16, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
756 (Tenn. Dec. 6, 2018). 

Evidence was sufficient to support defen- 
dant’s aggravated robbery and theft of $1,000 
or less convictions, as his identity was suffi- 
ciently established; a store employee positively 


CRIMINAL OFFENSES 


162 


identified defendant as the perpetrator before 
and during trial, and DNA from the discarded 
cigarette butt at the scene matched defendant’s 
DNA. State v. Jenkins, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 856 (Tenn. Crim. App. Nov. 
20, 2018). 

Evidence was sufficient to establish defen- 
dant’s identity as the perpetrator because the 
victim testified to being robbed by masked and 
armed men in the victim’s home, a police officer 
saw an individual matching the description of 
one of the assailants, a police dog tracked the 
individual to where defendant came out from 
behind a shed and said, “I give up,” a gun was 
found in a nearby trash can, the victim identi- 
fied defendant in a show-up identification, and 
defendant made incriminating statements dur- 
ing recorded telephone calls while in jail. State 
v. Ward, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 516 (Tenn. Crim. App. July 28, 2020). 

Evidence sufficiently identified defendant as 
perpetrator of a robbery and shooting that 
resulted in the death of the victim because 
witnesses testified that they saw defendant 
with a gun prior to the murder, that defendant 
told defendant’s parent that defendant commit- 
ted the murder, that defendant tried to per- 
suade a person to be defendant’s alibi, that 
defendant appeared in surveillance photo- 
graphs of the gas station that was robbed, that 
defendant burned clothing after the robbery, 
and that defendant talked about how defendant 
caught a body. State v. Fields, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 47 (Tenn. Crim. 
App. Feb. 10, 2021). 

Evidence supported defendant’s convictions 
of aggravated robbery, robbery, and theft be- 
cause the evidence?in the form of store surveil- 
lance videos, defendant’s clothing, defendant’s 
DNA, and the BB gun and money found in the 
car in which defendant was a passenger?was 
sufficient to establish defendant’s identity as 
the perpetrator who took a BB gun from a retail 
store without paying for it and then took cash 
from convenience stores by putting the clerks in 
fear and while brandishing the weapon at one 
store. State v. Schubert, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 83 (Tenn. Crim. App. 
Mar. 9, 2021). 


15. Sentencing. 

Defendant’s four-year sentences for felony 
reckless endangerment and felony evading ar- 
rest were authorized for a Range II, multiple 
offender and thus he failed to state a claim for 
relief in his motion; first, his sentences ap- 
peared to have expired, and if so, he was not 
entitled to relief, and in any event, there was no 
merit to his claim that his juvenile adjudication 
for aggravated robbery could not be used to 
classify him as a Range II offender, as he 
committed an act as a juvenile that would 
constitute a Class B felony if committed by an 
adult. State v. Carroll, — S.W.3d —, 2018 Tenn. 
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Crim. App. LEXIS 524 (Tenn. Crim. App. July 
6, 2018). 

Trial court did not abuse its discretion in 
sentencing defendant to 18 years for aggra- 
vated robbery; defendant did not adduce any 
proof in support of the application of any miti- 
gating factors, such that the trial court did not 
abuse its discretion by refusing to apply any, 
plus the trial court complied with the purposes 
and principles of sentencing and found that 
defendant failed to rehabilitate and likely 
would continue to offend. State v. Crowell, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 621 
(Tenn. Crim. App. Aug. 16, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 756 
(Tenn. Dec. 6, 2018). 

Defendant’s effective sentence of 45 years for 
his aggravated robbery and aggravated bur- 
glary convictions was proper because he was a 
career offender as he had nine previous convic- 
tions for aggravated robbery, a Class B felony, 
one previous felony conviction for an attempted 
first-degree murder, a Class A felony, and two 
previous felony convictions for especially aggra- 
vated kidnapping, a Class A felony; the maxi- 
mum sentence for the Class B felony of aggra- 
vated robbery in Range III was 30 years; the 
maximum sentence for the Class C felony of 
ageravated burglary in Range III was 15 years; 
and, as a career offender, he had to serve the 30 
year sentence for aggravated robbery at 100%, 
and the 15 year sentence for aggravated bur- 
glary at 60%. State v. Mitchell, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 693 (Tenn. Crim. 
App. Sept. 12, 2018), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 91 (Tenn. Jan. 18, 2019). 

Trial court did not abuse its discretion by 
sentencing defendant to eight years and six 
months for aggravated robbery because it was 
within the sentencing range and it properly 
considered defendant’s criminal history. State 
yv. Austin, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 756 (Tenn. Crim. App. Oct. 4, 2018). 

Trial court did not abuse its discretion by 
imposing partial consecutive sentencing and a 
total effective sentence of life plus 24 years for 
first degree felony and premeditated murder, 
aggravated robbery, attempted aggravated rob- 
bery, aggravated burglary, and employment of a 
firearm; defendant committed six distinct vio- 
lations of the law and the trial court properly 
applied the dangerous offender category after 
making the necessary findings, which included 
in part his long history of being a drug dealer 
and being affiliated with a gang. State v. Aus- 
tin, — S.W.3d —, 2018 Tenn. Crim. App. LEXIS 
758 (Tenn. Crim. App. Oct. 5, 2018). 

Where defendant pled guilty to two counts of 
robbery in case 109738 and to aggravated rob- 
bery and robbery in case 109776, the trial court 
did not err in sentencing defendant as a Range 
II multiple offender to consecutive terms of 
eight years in case 109738 and 14 years in case 
109776 because, although there was no compe- 
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tent evidence that there was a high risk to the 
life of someone other than the victim during the 
aggravated robbery with a deadly weapon, and 
the trial court misapplied enhancement factor 
(10), the trial court did not abuse its discretion 
in sentencing defendant within the appropriate 
range for a multiple offender convicted of Class 
B felony aggravated robbery and Class C felony 
robbery. State v. Smith, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 840 (Tenn. Crim. App. 
Nov. 14, 2018). 

Trial court did not err in effectively sentenc- 
ing defendant to 12 years for his aggravated 
assault and aggravated robbery convictions be- 
cause defendant was sentenced to a within- 
range sentence as defendant faced a sentence of 
eight to 12 years for the aggravated robbery, 
and three to six years for the aggravated as- 
sault; the trial court properly applied enhance- 
ment factors based on defendant’s prior offense 
of theft of property, his role as a leader in the 
commission of the crime, his failure to complete 
judicial diversion, and his status on judicial 
diversion at the time of the commission of the 
offense; and the trial court thoroughly and 
completely applied the statutory sentencing 
principles. State v. Godwin, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 6 (Tenn. Crim. App. 
Jan. 4, 2019), appeal denied, — $.W.3d —, 2019 
Tenn. LEXIS 234 (Tenn. May 20, 2019). 

In a case in which defendant was sentenced 
to 20 years for his aggravated robbery convic- 
tion, the trial court did not abuse its discretion 
in finding the criminal history or the leader in 
the commission of an offense enhancement fac- 
tor applied because defendant was previously 
convicted of 16 misdemeanors, four felonies; 11 
of his prior convictions were crimes of violence, 
including domestic assault, assault, and aggra- 
vated assault; and the trial court determined 
that a top-of-range sentence was justly de- 
served in relation to the seriousness of the 
offense and that the sentence would promote 
respect for the law. State v. Carter, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 496 (Tenn. 
Crim. App. Aug. 16, 2019). 

Trial court did not err in revoking defen- 
dant’s probationary sentence because it main- 
tained jurisdiction to correct defendant’s origi- 
nal sentence at any time before its expiration 
since it was illegal; defendant was convicted of 
aggravated robbery, and, in consequence, was 
ineligible for probation despite having received 
a sentence of 10 years or less, and he was not 
eligible for any form of alternative sentencing. 
State v. Contreras, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 642 (Tenn. Crim. App. Oct. 9, 
2019). 

Defendant’s 12-year sentence was appropri- 
ate as she was subject to a sentencing range of 
8-12 years for aggravated robbery; she had a 
prior history of criminal convictions consisting 
of sale or possession of felony drugs, misde- 
meanor stalking and domestic assault, and a 
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driving related offense; no mitigation factors 
applied; and defendant did not show any re- 
morse or acceptance of responsibility. State v. 
Gore, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 736 (Tenn. Crim. App. Nov. 18, 2020). 

Trial court improperly merged the aggra- 
vated robbery and carjacking offenses as aggra- 
vated robbery was not an alternative count to 
carjacking. State v. Harris, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 59 (Tenn. Crim. App. 
Feb. 238, 2021). 


15.5 Guilty Pleas. 

Petitioner’s guilty plea was unknowing and 
involuntary because the trial court incorrectly 
told petitioner three times that he was facing a 
30-year sentence even though as a Range I 
offender he faced a potential sentence of only 
eight to 12 years, the trial court also misstated 
that aggravated robbery was a non-parolable 
offense, and trial counsel’s assurances that 
petitioner would receive the maximum sen- 
tence if convicted at trial led petitioner to 
believe that he would be sentenced to 30 years’ 
incarceration without the possibility of parole if 
convicted of aggravated robbery at trial. Merri- 
weather v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 558 (Tenn. Crim. App. Sept. 
6, 2019). 


18. Double Jeopardy. 

Defendant’s petition for post-conviction relief 
was properly denied as his convictions did not 
violate double jeopardy, and his counsel was not 
ineffective for failing to raise that argument 
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because defendant’s conviction for attempted 
possession of cocaine with intent to sell or 
deliver required a finding that he attempted to 
possess the cocaine with intent to manufacture, 
deliver or sell it; and a factual finding of intent 
to manufacture, deliver or sell was completely 
absent from the crime of aggravated robbery, 
which required proof that the theft of the drug 
was accomplished with a deadly weapon or by 
display of any article used or fashioned to lead 
the victim to reasonably believe it to be a 
deadly weapon. Howard v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 644 (Tenn. Crim. 
App. Aug. 21, 2018). 

Defendant’s convictions for first degree 
felony murder, aggravated robbery, and at- 
tempted aggravated robbery were all based on 
discrete acts or involved multiple victims; 
therefore, they did not satisfy the threshold 
inquiry of the Blockburger test, and double 
jeopardy did not bar defendant’s conviction for 
aggravated burglary along with his convictions 
for aggravated robbery and attempted aggra- 
vated robbery. State v. Austin, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 758 (Tenn. Crim. 
App. Oct. 5, 2018). 

Because the offense of theft was wholly incor- 
porated into the offense of aggravated robbery, 
the offenses were the same under Blockburger 
and violated principles of double jeopardy; on 
remand, the judgment of conviction for theft 
was to be merged into a single conviction for 
aggravated robbery. State v. Jenkins, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 856 (Tenn. 
Crim. App. Nov. 20, 2018). 


39-13-403. Especially aggravated robbery. 


NOTES TO DECISIONS 


ANALYSIS 
Elements. 
—Serious Bodily Injury. 
Attempt. 


Evidence Sufficient. 
Evidence Insufficient. 
Sentencing. 

0. Double Jeopardy. 


Pn pie By! eed te RES 


1. Elements. 

In connection with defendant’s charge of es- 
pecially aggravated robbery, the evidence was 
sufficient to establish that defendant took the 
victim’s property; the State was not required to 
present uncontroverted or perfect proof that 
defendant took the victim’s money, and the fact 
that defendant took the victim’s money was a 
reasonable inference for the jury to draw from a 
witness's testimony that he saw money in the 
victim’s hand and that the money was gone 
after defendant left the apartment. State v. 


Austin, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 758 (Tenn. Crim. App. Oct. 5, 2018). 


2. —Serious Bodily Injury. 

Evidence was sufficient to support the ele- 
ment of serious bodily injury as required to 
establish the offense of especially aggravated 
robbery because as a result of the robbery, the 
victim suffered permanent scarring on his head 
and inside of his lip, and photographs of the 
same were admitted into evidence at trial. 
State v. Darvin, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 571 (Tenn. Crim. App. Sept. 17, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 16 (Tenn. Jan. 15, 2020). 


3. Attempt. 

Evidence was sufficient to support defen- 
dant’s conviction of attempt to commit espe- 
cially aggravated robbery because it showed 
that defendant returned to the victim’s body 
after the shooting, stood over him, and turned 
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out the victim’s pants pocket in an attempt to 
take something out of that pocket. State v. 
Odom, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 157 (Tenn. Crim. App. Feb. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
361 (Tenn. June 5, 2020). 


6. Evidence Sufficient. 

Evidence that defendant and codefendant 
ambushed the victims as they entered their 
home, defendant demanded money from a vic- 
tim while codefendant subdue the other vic- 
tims, defendant shot one victim when he at- 
tempted to fight back and later shot the other 
victims, and the bullets recovered from the 
victims were fired from a weapon that defen- 
dant sold to someone and had fired a month 
before the murders was sufficient to support 
defendant’s convictions for murder, attempted 
murder, robbery and aggravated assault. State 
v. Wade, — 8.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 523 (Tenn. Crim. App. July 18, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
689 (Tenn. Nov. 15, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions for first degree premeditated 
murder, felony murder, and especially aggra- 
vated robbery because although the evidence 
was based almost entirely on the testimony of 
an accomplice in the victim’s murder, the State 
produced sufficient corroborating evidence to 
fairly and legitimately connect defendant with 
the commission of the crime charged; the jury 
rejected defendant’s version of events. State v. 
Reed, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 578 (Tenn. Crim. App. July 31, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
730 (Tenn. Nov. 16, 2018). 

Evidence was sufficient to convict defendant 
of especially aggravated robbery as the victim 
suffered serious bodily injury based on both an 
obvious disfigurement and the substantial im- 
pairment of a function of a bodily member 
because the victim testified that he was unable 
to fully perform his work duties for a year after 
the shooting and even needed help turning a 
screwdriver; he had a scar on his neck from the 
shooting that would continue to expand as time 
progressed; and he suffered a spinal fracture to 
his C4 vertebra. State v. Nelson, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 718 (Tenn. Crim. 
App. Sept. 21, 2018), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 76 (Tenn. Jan. 18, 2019). 

Victim’s testimony that defendant held a gun 
to him once they were inside the vehicle until 
the victim disarmed defendant and threw the 
gun out of the car window, a video corroborat- 
ing the victim’s store that something was 
tossed out of the vehicle, and the victim’s de- 
scription of the gun were sufficient for a reason- 
able juror to conclude defendant accomplished 
the robbery using a deadly weapon. State v. 
Martin, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 735 (Tenn. Crim. App. Apr. 3, 2018). 
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Evidence was sufficient to convict defendant 
of felony murder and especially aggravated 
robbery because codefendant texted defendant 
that the victim was at her house; codefendant 
identified the two men that entered her house 
and held her and the victim at gunpoint as 
defendant and an accomplice; the men de- 
manded money from the victim; defendant com- 
manded the accomplice to shoot the victim, and 
then they left; and codefendant’s testimony was 
sufficiently corroborated by text message re- 
cords; a witness’s testimony that she saw a 
couple of figures fleeing from codefendant’s 
house immediately after hearing gunshots; and 
defendant’s association with the cell phone 
number where codefendant sent her text. State 
v. Lester, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 889 (Tenn. Crim. App. Dec. 10, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
201 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to convict defendant 
of first degree felony murder and especially 
aggravated robbery based on the theory of 
criminal responsibility because defendant was 
present inside the market two minutes before 
two men entered; defendant’s pizza order re- 
quired the victim to leave the front counter; the 
victim stood in the pizza preparation area when 
the first man shot him and when the second 
man jumped on the front counter and removed 
money from one of the cash registers; and the 
jury could have inferred from defendant’s pres- 
ence and actions at the market and from his 
companionship with the men before and after 
the offenses that defendant acted with the 
intent to assist in the armed robbery, resulting 
in the victim’s death. State v. Vales, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 46 (Tenn. 
Crim. App. Jan. 23, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 243 (Tenn. May 
20, 2019). 

Proof adduced at trial was sufficient to sus- 
tain appellant’s convictions for first degree pre- 
meditated murder, felony murder, attempted 
especially aggravated robbery, aggravated rob- 
bery, and being a felon in possession of a 
weapon, where multiple witnesses identified 
appellant as the shooter and an autopsy re- 
vealed the victim died as a result of the gunshot 
wound. Regarding the felon in possession of a 
charge, appellant stipulated that at the time of 
the offenses, he had been convicted of five 
felonies involving the use or attempted use of 
violence and knew it was illegal for him to own, 
possess or handle a firearm. State v. Harper, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 80 
(Tenn. Crim. App. Feb. 6, 2019). 

Despite the inconsistencies in the victim’s 
testimony, evidence that defendant hit the vic- 
tim in the head with a gun, demanded money, 
shot the victim from behind in the shoulder 
causing the victim to be paralyzed from the 
waist down, and fled was sufficient to support 
defendant’s conviction for especially aggra- 
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vated robbery. State v. Conley, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 87 (Tenn. Crim. 
App. Feb. 8, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of murder and especially 
aggravated robbery because prior to the vic- 
tim’s death defendant told her sister that she 
wanted to get a gun to rob someone, defendant 
called the victim’s girlfriend to set up a mari- 
juana sale, an eyewitness testified that defen- 
dant killed the victim, the victim’s belongings 
were found in defendant’s apartment, defen- 
dant confessed to the police, and she testified at 
trial that she killed the victim and took his 
belongings and money. State v. Williams, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 206 
(Tenn. Crim. App. Mar. 29, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 332 
(Tenn. July 19, 2019). 

Evidence was sufficient to convict defendant 
of first degree-murder, felony murder, and es- 
pecially aggravated robbery because defendant 
and co-defendant engaged in a plan to rob the 
victim; defendant and co-defendant brutally 
killed the victim by bludgeoning him in the 
head with a hammer, stabbing him in the neck 
with a screwdriver, and throwing a toolbox on 
top of his head; and they took the victim’s guns, 
mason jars of marijuana, gaming system, and 
tablet. State v. Belt, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 208 (Tenn. Crim. App. Mar. 
29, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 327 (Tenn. July 25, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of especially aggravated rob- 
bery because it showed that defendant and the 
codefendant planned and executed a robbery of 
the victims, one victim’s pants pockets were 
pulled out as if someone had gone through 
them, two witnesses testified that the victim 
possessed a large amount of cash earlier in the 
day, defendant bragged about the crimes after- 
ward and stated he took what the victims had 
because they were doing better than he was, 
the victims were shot with a twelve-gauge 
shotgun during the robbery, and they died from 
their injuries. State v. Mitchell, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 744 (Tenn. Crim. 
App. Nov. 19, 2019). 

Evidence was sufficient to convict defendant 
of especially aggravated robbery because defen- 
dant and the accomplice entered the victim’s 
apartment in order to rob him; the accomplice 
pointed the gun at the victim before shooting 
him and taking his cell phone; and defendant 
was criminally responsible for the accomplice’s 
actions as he was engaged in a criminal en- 
deavor to rob the victim. State v. Dodson, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 10 
(Tenn. Crim. App. Jan. 13, 2020). 

Since the jury could have inferred based upon 
the size and location of the bicycles that defen- 
dant knew the bicycles were in the vehicle 
when he drove away in the vehicle after shoot- 
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ing teh driver, and that defendant crashed the 
vehicle and then abandoned it, there was suffi- 
cient evidence defendant obtained the bicycles 
with the intent to deprive the victim of them as 
required for a conviction for aggravated rob- 
bery. State v. Fleming, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 250 (Tenn. Crim. App. Apr. 
15, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 445 (Tenn. July 17, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions because it showed that a 
co-defendant and defendant made a plan to “hit 
a lick” on Hispanic people, obtained a working 
magazine for the malfunctioning handgun, 
armed themselves, and asked another co-defen- 
dant to drive them around town to identify 
vulnerable targets. After choosing a house, the 
co-defendant and defendant walked back to the 
house, fired two shots into the air, and ordered 
the victims onto the ground, one of the men 
took a victim’s wallet, and when they were 
surprised by the victims inside the house open- 
ing the door, the co-defendant and defendant 
opened fire, striking the house and four people 
present. State v. Young, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 335 (Tenn. Crim. App. 
May 12, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 507 (Tenn. Sept. 21, 2020). 

Evidence supported defendants’ convictions 
for especially aggravated robbery and first de- 
gree felony murder because defendant con- 
tacted codefendant from a dice game and code- 
fendant arrived at the game afterward, 
codefendant approached the victim with a 
handgun and the intent to take money from the 
victim, an altercation ensued, and defendant 
took the handgun and fatally shot the victim 
multiple times. Furthermore, after the shoot- 
ing, the victim’s cell phone used a tower located 
between the scene and codefendant’s home. 
State v. Moore, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 352 (Tenn. Crim. App. May 15, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 503 (Tenn. Sept. 16, 2020). 

Trial court properly convicted defendant of 
especially aggravated robbery and possession 
of a firearm while having a prior felony convic- 
tion involving the use or attempted use of force, 
violence, or a deadly weapon and denied his 
motion to bifurcate the trial because the evi- 
dence was sufficient to establish defendant’s 
identity and the stipulation entered into by the 
parties did not describe the prior felony convic- 
tions as involving force, violence, or a deadly 
weapon, the trial court’s jury instructions on 
the firearm charge were consistent with the 
language in the stipulation, and the trial court 
instructed the jury that the fact that defendant 
had a prior criminal conviction did not impair 
his presumption of innocence. State v. Griffin, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 424 
(Tenn. Crim. App. June 19, 2020). 

Evidence was sufficient to find defendant 
guilty of especially aggravated robbery as a 
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principle offender or under a theory of criminal 
responsibility because defendant and his ac- 
complices pointed their guns at the victim; the 
victim gave them his wallet, and one of them 
took the victim’s money from the victim’s hand 
and also demanded the victim’s cell phone; the 
victim punched the individual when he reached 
for the victim’s cell phone, and one of the 
accomplices ran up to the victim and shot him 
in the head; and the victim suffered serious 
bodily injury, and later died from his wound. 
State v. Lumpkin, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 809 (Tenn. Crim. App. Dec. 
23, 2020). 

Evidence supported defendant’s conviction 
for attempted especially aggravated robbery 
because defendant and co-defendant trailed the 
victim in co-defendant’s car with the intent to 
rob the victim, co-defendant stopped and ap- 
proached the victim with a gun when the victim 
parked the victim’s car and attempted to rob 
the victim, defendant fatally shot the victim in 
the head when the victim pulled out a gun, and 
co-defendant left the victim’s purse behind and 
fled the scene with defendant in co-defendant’s 
car. State v. Bowen, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 19 (Tenn. Crim. App. Jan. 
IZ, 2021) 

Evidence was sufficient to convict defendant 
of attempted especially aggravated robbery be- 
cause, after defendants saw the victim with- 
draw money from a bank, defendants followed 
the victim in order to rob her; when the victim 
pulled into a driveway, co-defendant exited his 
vehicle armed with a gun, approached the vic- 
tim, and attempted to rob her; the victim re- 
sisted, and co-defendant shot her in the head; 
and defendant associated himself with and 
aided in committing the planned robbery and 
acted to promote or assist in the commission of 
the robbery from which he intended to benefit. 
State v. Bowen, — 8.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 149 (Tenn. Crim. App. Apr. 138, 
2021). 


7. Evidence Insufficient. 

Victim was shot after defendant completed 
the underlying theft of the victim’s property, 
and thus the evidence was insufficient to sus- 
tain defendant’s conviction for especially aggra- 
vated robbery; however, the evidence was suf- 
ficient to sustain a conviction for aggravated 
robbery, the first lesser-included offense that 
was charged to the jury, and his conviction was 
modified. State v. Austin, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 758 (Tenn. Crim. App. 
Oct. 5, 2018). 

Defendant’s trial counsel provided deficient 
performance by failing to challenge the suffi- 
ciency of the evidence of defendant’s especially 
aggravated robbery conviction on the basis that 
the act of violence or force, which resulted in 
serious bodily injury to the victim and elevated 
the charged offense to especially aggravated 
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robbery, occurred after the taking was com- 
plete. Boatwright v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 178 (Tenn. Crim. App. 
Mar. 10, 2020). 


8. Sentencing. 

Trial court properly imposed consecutive sen- 
tencing for defendant’s convictions of especially 
aggravated robbery and first-degree murder 
because defendant was a dangerous offender as 
the trial court described in detail the horrific 
injuries that the victim suffered after defen- 
dant attacked him in his own home without 
provocation; and consecutive sentencing was 
reasonably related to the severity of the of- 
fenses and the need to protect the public from 
defendant’s future criminal conduct. State v. 
Belt, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 208 (Tenn. Crim. App. Mar. 29, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
327 (Tenn. July 25, 2019). 

In a case in which defendant was convicted 
of, inter alia, especially aggravated robbery, the 
trial court considered the relevant principles 
and sentenced defendant to a within-range sen- 
tence of eighteen years. As such, defendant was 
not entitled to relief. State v. Banks, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 583 (Tenn. 
Crim. App. Aug. 25, 2020). 

Trial court did not err in sentencing defen- 
dant to 40 years for the facilitation of first- 
degree, felony murder conviction and 20 years 
for the attempted especially aggravated rob- 
bery conviction because the trial court properly 
considered defendant’s criminal history and the 
statutory criteria in finding defendant to be a 
Range II, multiple offender; the trial court 
reviewed the presentence report, the nature 
and characteristics of the criminal conduct in- 
volved, the applicable enhancement and miti- 
gating factors, and defendant’s potential for 
rehabilitation; and the presentence report 
listed defendant’s criminal history which began 
in 1995 at the age of 16 and included numerous 
misdemeanor and felony convictions. State v. 
Bowen, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Apr. 13, 2021). 


10. Double Jeopardy. 

In denying defendant’s petition for post-con- 
viction relief, because especially aggravated 
robbery had to involve a theft, be accomplished 
with a deadly weapon, and result in serious 
bodily injury to the victim, but second-degree 
murder involved the intent to kill someone, 
separate convictions for especially aggravated 
robbery and attempted second-degree murder 
did not violate principles of double jeopardy, 
and trial counsel’s failure to seek merger or 
appellate counsel’s failure to argue such as 
error on appeal did not constitute deficient 
performance. Dickerson v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 398 (Tenn. Crim. 
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App. June 9, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 483 (Tenn. Sept. 21, 2020). 


39-13-404. Carjacking. 
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NOTES TO DECISIONS 


ANALYSIS 


5} Evidence Sufficient. 
if Sentence. 


5. Evidence Sufficient. 

Evidence that defendant was armed and or- 
dered the third victim out of the vehicle, shot 
him twice when he resisted, removed him from 
the vehicle, and drove away supported the 
convictions for carjacking through the use of 
force and through the use of intimidation. State 
v. Fleming, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 250 (Tenn. Crim. App. Apr. 15, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
445 (Tenn. July 17, 2020). 

Evidence was sufficient to convict defendant 
of carjacking and aggravated robbery under a 


theory of criminal responsibility because defen- 
dant was associated with the venture, acted 
with knowledge that co-defendant was going to 
hold the victim at gunpoint, engaged in the 
assault on the victim, and shared in the crimi- 
nal intent to take the victim’s car and property 
by force. State v. Harris, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 59 (Tenn. Crim. App. 
Feb. 23, 2021). 


7. Sentence. 

Trial court improperly merged the aggra- 
vated robbery and carjacking offenses as aggra- 
vated robbery was not an alternative count to 
carjacking. State v. Harris, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 59 (Tenn. Crim. App. 
Feb. 23, 2021). 


PART 5 
SEXUAL OFFENSES 


39-13-501. Definitions for §§ 39-13-501 — 39-13-511. 


NOTES TO DECISIONS 


ANALYSIS 


Coercion. 

Sexual Penetration. 
Sexual Contact. 

Mental Disability. 
Lesser Included Offense. 
Evidence Sufficient. 
Instructions. 
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Coercion. 

Evidence was sufficient for the jury to find 
that the victim did not consent to defendant’s 
anally penetrating him because the victim tes- 
tified that defendant told him to perform vari- 
ous sex acts, defendant was the disciplinarian 
of the household, the victim testified that anal 
penetration did not feel right and sometimes 
hurt him, and a nurse testified that when she 
examined the victim two days after the incident 
she observed a three and one-half inch tear at 
the top of the victim’s buttocks consistent with 
them having been forcefully jerked apart. State 
v. Wiliams, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 15 (Tenn. Crim. App. Jan. 14, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 326 (Tenn. June 5, 2020). 


Evidence was insufficient to support defen- 
dant’s rape conviction because there was no 
evidence of force or coercion, as the victim 
recanted her allegation at trial, defendant’s 
confession included no details that could be 
construed as force or coercion, and the State 
was not permitted to use the victim’s state- 
ments contained on a video recording as sub- 
stantive evidence of defendant’s guilt as it did 
not satisfy the requirements of Tenn. R. Evid. 
803(26) and it did not seek the admission of the 
video. State v. Wyse, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 687 (Tenn. Crim. App. Oct. 
20, 2020). 


3. Sexual Penetration. 

Evidence supported defendant’s conviction 
for rape of a child because the testimony of the 
minor victim, a forensic interviewer, and a 
nurse examiner, as well as defendant’s confes- 
sion, showed that defendant went into the 
victim’s bedroom, began touching the victim’s 
genital area while the victim was sleeping in 
the victim’s bed, pulled down the victim’s pants 
and began kissing the victim’s vagina, moved 
the victim from the bed onto the floor, and put 
the tip of defendant’s penis into the victim’s 
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vagina. State v. Gonzales, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 783 (Tenn. Crim. App. 
Oct. 18, 2018). 

Sexual penetration existed because codefen- 
dant and the victim testified that they twice 
engaged in sexual intercourse. State v. Sherrill, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 830 
(Tenn. Crim. App. Nov. 8, 2018). 

Evidence was sufficient to support defen- 
dant’s rape of a child conviction; the victim 
testified that defendant licked her private part, 
and a jury could easily have inferred that the 
victim was referring to her vagina, and thus a 
rational trier of fact could have found defen- 
dant guilty of rape of a child. State v. Zarate, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 393 
(Tenn. Crim. App. July 5, 2019), appeal denied, 
— 8.W.3d —, 2019 Tenn. LEXIS 547 (Tenn. Dec. 
5, 2019). 


4, Sexual Contact. 

Evidence supported defendant’s conviction 
for aggravated sexual battery because the tes- 
timony of the minor victim, a forensic inter- 
viewer, and a nurse examiner, as well as defen- 
dant’s confession, showed that defendant went 
into the victim’s bedroom, began touching the 
victim’s genital area while the victim was 
sleeping in the victim’s bed, pulled down the 
victim’s pants and began kissing the victim’s 
vagina, moved the victim from the bed onto the 
floor, and put the tip of defendant’s penis into 
the victim’s vagina. State v. Gonzales, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 783 
(Tenn. Crim. App. Oct. 18, 2018). 

Sufficient evidence supported defendant’s ag- 
gravated sexual battery conviction because the 
ten-year-old victim testified to defendant’s re- 
peated acts of sexual contact by having contact 
with the victim’s genital area. State v. Cope- 
land, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 617 (Tenn. Crim. App. Oct. 1, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
129 (Tenn. Feb. 19, 2020). 

Evidence supported defendant’s convictions 
for two counts of aggravated sexual battery 
because the victim testified that when the vic- 
tim was six-years-old defendant pulled down 
the victim’s shorts and underwear and licked 
the victim’s private part with defendant’s 
mouth and that it happened more than once 
during the same weekend. The victim also 
stated in a forensic interview that defendant 
took out defendant’s private area and put it 
inside the victim’s private area and used dolls 
to demonstrate. State v. Gleason, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 78 (Tenn. Crim. 
App. Feb. 10, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 350 (Tenn. Aug. 10, 
2020). 

Kissing cannot be construed as an act of 
aggravated sexual battery. McKaughan v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 21 (Tenn. Crim. App. Jan. 13, 2021). 
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5. Mental Disability. 

Evidence was sufficient to support defen- 
dant’s rape and incest convictions, under a 
criminal responsibility theory, because codefen- 
dant and the victim, who was mentally inca- 
pacitated by an intellectual disability to an 
extent that the son was incapable of consent- 
ing, testified that they twice engaged in sexual 
intercourse in defendant’s presence at the in- 
sistence of defendant. State v. Sherrill, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 830 
(Tenn. Crim. App. Nov. 8, 2018). 


6. Lesser Included Offense. 

Petitioner failed to show that, but for trial 
counsel’s deficiency, the jury would have con- 
victed him of misdemeanor assault as a lesser- 
included offense of aggravated sexual battery 
because the State presented proof that petition- 
ers unlawful sexual contact with the victim 
was for the purpose of sexual arousal or grati- 
fication; the victim’s mother testified that she 
saw petitioner rubbing the victim’s vagina over 
her clothes and that he had an erection. 
Townsend v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 105 (Tenn. Crim. App. Feb. 
20, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 450 (Tenn. July 17, 2020). 

Trial counsel was deficient for not requesting 
lesser-included offenses because he testified 
that he was aware a written request for lesser- 
included offenses was required and simply filed 
to make such a request; petitioner failed to 
show that, but for trial counsel’s deficiency, the 
jury would have convicted him of child abuse as 
a lesser-included offense of rape of a child 
because the physician who examined the victim 
found no signs of bleeding or bruising. 
Townsend v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 105 (Tenn. Crim. App. Feb. 
20, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 450 (Tenn. July 17, 2020). 


8. Evidence Sufficient. 

Defendant’s rape conviction was supported 
by sufficient evidence, as the jury could have 
determined that defendant engaged in sexual 
penetration by means of cunnilingus, fellatio, 
and vaginal intercourse; defendant raped the 
minor victim almost every other night over four 
years, the victim specifically testified as to 
three instances of sexual abuse by defendant, 
and the jury accredited the victim’s account of 
abuse and rejected defendant’s denial of the 
same, as was its prerogative. Little v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 662 
(Tenn. Crim. App. Aug. 28, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 767 
(Tenn. Dec. 5, 2018). 

Sufficient evidence existed to support defen- 
dant’s conviction for aggravated sexual battery; 
defendant’s placing his hands on the victim’s 
hips and pressing himself against her was 
sufficient to show unlawful sexual contact, plus 
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defendant’s actions could be reasonably con- 
strued as being for the purpose of sexual 
arousal or gratification, especially in light of his 
having an erection. State v. Nicholson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 677 
(Tenn. Crim. App. Sept. 4, 2018). 

Evidence was sufficient to convict defendant 
of the rape of his intellectually disabled niece 
because the victim testified that defendant 
rubbed inside of her and that she told her 
parents that he touched her in her body; the 
victim stated that defendant’s hand went inside 
her body; the victim stated that she hurt while 
defendant was touching her inside her body; 
the victim said that defendant touched the 
inside area around her “hole” with his hand; the 
entering of the vuvla or labia was sufficient for 
sexual penetration; and, although the victim’s 
testimony included inconsistencies about 
whether sexual penetration occurred, her cred- 
ibility was an issue for the jury, which credited 
the victim’s testimony that digital penetration 
occurred. State v. O'Rourke, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 706 (Tenn. Crim. App. 
Sept. 19, 2018). 

Evidence was sufficient to support defen- 
dant’s rape conviction because the victim testi- 
fied that defendant forcibly held him down and 
raped him while the two were alone at his 
babysitter’s house, both the victim’s mother 
and a therapist testified that the victim re- 
vealed to them that defendant had raped him, 
and defendant’s cellmate testified that defen- 
dant admitted to him that he had sex with a 
male under the age of 14 and that it occurred at 
the babysitter’s house. State v. Moss, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 727 (Tenn. 
Crim. App. Sept. 25, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of sexual battery because the 
victim testified that during the offenses defen- 
dant’s body was on top of hers and she was 
unable to move. Defendant’s actions of leaving 
to purchase a condom, forcing the victim onto 
the bed, holding her on the bed, and ejaculating 
on her provided ample evidence for the jury to 
have inferred that defendant’s sexual contact 
with the victim’s intimate parts was inten- 
tional and for the purpose of sexual gratifica- 
tion. State v. Haney, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 841 (Tenn. Crim. App. Nov. 
14, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of child rape because the 
victim testified that she awoke to find defen- 
dant lying on top of her and penetrating her 
vagina with his penis and his fingers, a witness 
testified that he saw defendant lying on top of 
the victim, that he recognized what was going 
on, and that defendant admitted having had 
sexual intercourse with the victim as well as 
having “fingered” her, and defendant admitted 
in his statements to police that he had pen- 
etrated the victim with his penis and with his 
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fingers and that he knew at the time that she 
was only 12 years old. State v. Branch, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 898 
(Tenn. Crim. App. Dec. 12, 2018). 

Evidence was sufficient to convict defendant 
of rape of a child because defendant told an 
officer that he had the seven-year-old victim 
suck his sexual organ; the victim told a nurse 
that defendant put his sexual organ in her 
mouth; and defendant’s semen was found on 
the victim’s underwear. State v. Rimmer, — 


_§.W.3d —, 2019 Tenn. Crim. App. LEXIS 52 


(Tenn. Crim. App. Jan. 24, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of rape because the 13-year- 
old victim testified that defendant pulled down 
her underwear, got down on his hands and 
knees, and licked her vagina “several” times, 
and the jury could have inferred that the rape 
occurred without the victim’s consent because 
defendant pulled her underwear down. State v. 
Bardin, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 76 (Tenn. Crim. App. Feb. 5, 2019), 
appeal dismissed, — S.W.3d —, 2019 Tenn. 
LEXIS 259 (Tenn. June 11, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of sexual battery because the 
victim testified that defendant pulled down his 
pants, grabbed her hand, and put her hand on 
his erect penis, and it occurred without the 
victim’s consent because defendant pulled 
down his pants and grabbed the victim’s hand 
to initiate the sexual contact. State v. Bardin, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 76 
(Tenn. Crim. App. Feb. 5, 2019), appeal dis- 
missed, — S.W.3d —, 2019 Tenn. LEXIS 259 
(Tenn. June 11, 2019). 

Evidence was sufficient to convict defendant 
of aggravated sexual battery of a victim less 
than 13 years of age because the victim was 
three years of age; she testified that defendant 
kissed her private parts; she provided details 
about the nature of the incident, the sequence 
of events, and the type of action that took place; 
the grandmother testified that the victim told 
her that she and defendant were playing a 
game called “kissy peepee” or “kiss his peepee;” 
the victim’s testimony alone was sufficient to 
support defendant’s conviction; and the jury 
was within their authority to construe defen- 
dant’s touching of the victim’s private parts 
over her clothing with his mouth as being for 
the purpose of sexual arousal or gratification. 
State v. Welch, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 84 (Tenn. Crim. App. Feb. 8, 2019). 

Evidence was sufficient for a rational trier of 
fact to find, beyond a reasonable doubt, that 
defendant was guilty of statutory rape because 
the overwhelming evidence presented at trial 
showed that defendant knew the victim was a 
minor when he sexually penetrated her, and 
the jury, by its verdict, chose not to accredit 
defendant’s testimony that the victim had lied 
to him about her age, as was its prerogative. 
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State v. Foster, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 222 (Tenn. Crim. App. Apr. 9, 
2019). 

Reasonable jury could conclude that defen- 
dant committed rape of a child and incest 
because during the recorded interview, played 
for the jury at trial, the victim, who was defen- 
dant’s son, again disclosed that defendant had 
forced him to lick her private parts, and the 
victim confirmed at trial that the statements he 
provided in the recorded interview were true; 
the victim’s twin sister also testified that defen- 
dant would take the victim into a room and 
shut the door. State v. Ray, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 263 (Tenn. Crim. App. 
Apr. 24, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of rape of a child because the 
victim testified that when she was 12 years old 
and spending the night with defendant she 
awoke, defendant was on top of her, and his 
penis was in her vagina. A sexual assault nurse 
examiner testified that the redness she found 
around the victim’s genital area was consistent 
with her disclosure and that when she touched 
the victim’s hymen with a Q-tip she saw a small 
amount of blood. State v. Barnett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 333 (Tenn. Crim. 
App. June 3, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
because the victim testified that when she was 
eight and nine years old, defendant had her 
touch his penis with her hand, she stated that 
she and defendant were sitting on his bed, 
defendant’s pants were “down to his knees and 
his underwear was down and he had me touch 
his penis with lotion.” The victim said that the 
lotion came from a dresser in defendant’s bed- 
room and that, after she touched his penis, 
white “stuff came out” of it. State v. Barnett, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 333 
(Tenn. Crim. App. June 3, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for sexual battery because 
defendant forced the victim to make unlawful 
sexual contact when he touched her hand to his 
genital area, and he forced such action for the 
purpose of sexual gratification; the trial court 
acted within its prerogative when it found the 
victim to be a more credible witness, and each 
element of the offense of sexual battery was, 
therefore, satisfied by her testimony. State v. 
Rodriguez, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 379 (Tenn. Crim. App. July 1, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
because the victim testified that when he was 
five years old defendant exposed himself and 
made the victim put his hands on defendant’s 
“private part,” defendant made the victim “go 
up and down on [defendant’s] private part,” and 
then “stuff came out of [defendant’s] private 
part.” State v. Jordan, — S.W.3d —, 2019 Tenn. 
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Crim. App. LEXIS 412 (Tenn. Crim. App. July 
12, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
because the victim testified that when he was 
11 years old he and defendant were playing 
video games when defendant grabbed his arm, 
bent him over, pulled down his pants, and 
“stuck his thumb in his butt.” The victim’s 
cousin testified that she entered the living room 
and saw defendant trying to stick his hand into 
the victim’s pants, she pushed defendant off the 
victim, and she and the victim left the apart- 
ment. State v. Golden, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 451 (Tenn. Crim. App. July 
29, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of rape because it showed that 
he paid the victim $60 for vaginal sex, he 
penetrated her vagina with her consent but 
then penetrated her anus without her consent, 
when she protested he put his hand over her 
mouth, and when the victim told defendant she 
was going to call the police he stabbed her. 
State v. Gary, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 584 (Tenn. Crim. App. Sept. 18, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 31 (Tenn. Jan. 15, 2020). 

Evidence was sufficient to convict defendant 
of aggravated rape because the victim testified 
that she was forced to perform fellatio at gun- 
point; an expert in forensic serology testified 
that degradation would result in an inability to 
get a full DNA profile or perhaps any profile at 
all, but that degradation of DNA would not 
change the profile itself; defendant's DNA 
matched the sperm in both sets of swabs taken 
from the victim’s mouth shortly after the rape; 
the probability of an unrelated individual 
matching the DNA exceeded the world’s popu- 
lation many times; the victim gave a detailed 
account of the assault; and law enforcement 
found physical corroboration of an assault, in- 
cluding stains on the victim’s shirt and carpet. 
State v. Lindsey, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 93 (Tenn. Crim. App. Feb. 14, 
2020). 

Evidence was sufficient from which a jury 
could conclude beyond a reasonable doubt that 
defendant was guilty of rape by way of sexual 
penetration of the victim without the victim’s 
consent because it showed that the victim 
awoke in her bed after consuming alcohol to 
find defendant undressing her, he inserted his 
fingers into her vagina and then his penis, the 
victim testified that she felt a tearing sensation 
in her vagina, and the physician’s physical 
examination revealed the presence of signs of 
traumatic penetration. State v. Wallace, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 94 
(Tenn. Crim. App. Feb. 14, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 322 
(Tenn. June 5, 2020). 
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Evidence was sufficient to convict defendant 
of rape of a child because the victim identified 
defendant as her rapist; defendant repeatedly 
confessed to consensual sex with the victim 
when she was less than 13 years old; the victim 
described defendant putting his penis into her 
vagina, resulting in two pregnancies; and the 
victim testified that defendant’s identical twin 
was not staying with her family on the occa- 
sions that defendant touched her and had sex 
with her. State v. Brady, — S.W.38d —, 2020 
Tenn. Crim. App. LEXIS 232 (Tenn. Crim. App. 
Apr. 13, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of sexual battery by an au- 
thority figure because it showed that after 
giving the victim pills defendant tried to put 
the victim’s mother’s lacy bra on the victim and 
asked her to put on thong underwear, when the 
victim refused to wear the thong, defendant 
undressed her completely, and defendant then 
squeezed the victim’s bare breasts, claiming he 
was checking for breast cancer. State v. Frank- 
lin, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
362 (Tenn. Crim. App. May 21, 2020). 

Evidence was sufficient to convict defendant 
of rape of a child because, one night in Septem- 
ber 2010, defendant pulled the victim onto his 
lap, pulled out his sexual organ, and asked the 
victim to play with it; defendant penetrated the 
victim’s private parts with his sexual organ; 
and the victim was 12 years old at the time. 
State v. Fields, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 578 (Tenn. Crim. App. Aug. 25, 
2020). 

Evidence was sufficient to convict defendant 
of rape as defendant had parental authority 
over the victim as he raised the victim from the 
time she was three years old; the victim agreed 
that she was not close with her father and that 
she viewed defendant as a second father; defen- 
dant abused his parental authority - a position 
of extraordinary trust - and began to groom the 
victim to become a sexual partner at the age of 
11, if not earlier; and defendant engaged in 
extreme emotional manipulation to convince 
the victim that she was in a healthy dating 
relationship, when in fact she was abused and 
controlled by defendant such that she felt her 
home to be a prison. State v. Mason, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 582 (Tenn. 
Crim. App. Aug. 25, 2020). 

Evidence was sufficient to convict defendant 
of two counts of aggravated sexual battery 
because, during the first incident, defendant 
held up her legs, touched her breasts below her 
shirt, and ejaculated; and, during the second 
incident, defendant held up her legs, touched 
her breasts above her clothes, and ejaculated. 
State v. Breeden, — S.W.38d —, 2020 Tenn. 
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Crim. App. LEXIS 627 (Tenn. Crim. App. Sept. 
21, 2020). 

Evidence was sufficient to convict defendant 
of three counts of rape of a child because, as to 
the first incident, defendant rubbed his sexual 
organ on her privates, he unsuccessfully at- 
tempted to insert his sexual organ into her 
privates, and she described pain every time 
that he tried, from which the jury could have 
reasonably inferred that penetration, however 


-slight, occurred; as to the second incident, de- 


fendant rubbed his sexual organ on her pri- 
vates and attempted to insert his sexual organ 
into her privates, and the victim described pain 
during the incident; and, as to the third inci- 
dent, defendant pushed the victim’s head down, 
and had her place her mouth on his sexual 
organ. State v. Breeden, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 627 (Tenn. Crim. App. 
Sept. 21, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery; 
while the seven-year-old victim was alone tak- 
ing a bath, defendant entered the bathroom 
and touched her genital area, and at the time 
the victim’s mother was out of the house and 
her godmother was listening to music and un- 
able to hear activity in the bathroom. A jury 
could have reasonably construed the touching 
as being for the purpose of sexual arousal or 
gratification. State v. Gardner, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 636 (Tenn. Crim. 
App. Sept. 25, 2020). 

Evidence was sufficient to convict defendant 
of attempted rape of a child because defendant 
sent text messages to the nine-year-old victim 
asking when she wanted to have sex with him; 
a detective began posing as the victim; defen- 
dant messaged the victim to meet him at a 
specific location; when defendant arrived at the 
meeting location and was arrested, he had a 
tube of petroleum jelly, a condom, and an inflat- 
able mattress in his car; and the State was only 
required to prove that defendant believed he 
was going to have sex with a child under the 
age of 13. State v. Holbrooks, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 674 (Tenn. Crim. App. 
Oct. 14, 2020). 


9. Instructions. 

Although defendant complained that the in- 
structions regarding unlawful sexual penetra- 
tion were misleading, he did not support his 
argument with citation to any authority that 
would indicate that the instructions given were 
incorrect; the definitions were a correct state- 
ment of the law and defendant could not be 
heard to complain. State v. Morales, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 1103 (Tenn. 
Crim. App. Aug. 29, 2012). 
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39-13-502. Aggravated rape. [Effective until October 1, 2021. See the 
version effective on October 1, 2021.] 


(a) Aggravated rape is unlawful sexual penetration of a victim by the 
defendant or the defendant by a victim accompanied by any of the following 


circumstances: 


(1) Force or coercion is used to accomplish the act and the defendant is 
armed with a weapon or any article used or fashioned in a manner to lead 
the victim reasonably to believe it to be a weapon; 

(2) The defendant causes bodily injury to the victim; 

(3) The defendant is aided or abetted by one (1) or more other persons; and 

(A) Force or coercion is used to accomplish the act; or 
(B) The defendant knows or has reason to know that the victim is 
mentally defective, mentally incapacitated or physically helpless. 
(b) Aggravated rape is a Class A felony. 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 980, § 3; 
1992, ch. 878, § 3. 


NOTES TO DECISIONS 


ANALYSIS 


8. Evidence. 

10. —Sufficient. 
11. Sentencing. 
13. Instructions. 


8. Evidence. 


10. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated rape because it 
showed that defendant entered the victim’s 
home and forced her at gunpoint into her ve- 
hicle, ordered her to take her clothes off, smoth- 
ered her head with a pillow, and proceeded to 
vaginally penetrate her with his penis four 
different times before he ejaculated on her, 
DNA evidence supported that the Defendant’s 
semen was found inside the victim, and defen- 
dant, who argued that the sex was consensual, 
was wielding a gun during the rapes. State v. 
Stumbo, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 552 (Tenn. Crim. App. July 23, 2018). 

Evidence supported defendant’s rape and in- 
cest convictions, under a criminal responsibil- 
ity theory, because defendant’s wife, who was 
the mother of their teenage son, and defen- 
dant’s son, who was mentally incapacitated by 
an intellectual disability so that the son was 
incapable of consenting, testified that they en- 
gaged in sexual intercourse in defendant’s pres- 
ence at the insistence of defendant, who threat- 
ened defendant’s wife and on one occasion 
assaulted defendant’s wife. Furthermore, de- 
fendant was aware of the intellectual disability. 
State v. Sherrill, — S.W.3d —, 2018 Tenn. Crim. 


App. LEXIS 830 (Tenn. Crim. App. Nov. 8, 
2018). 

Evidence presented at trial was sufficient to 
support defendant’s conviction for aggravated 
rape because the alleged victim testified that 
defendant forced the victim to engage in sexual 
intercourse in the backseat of a car while de- 
fendant held a gun to the victim’s head and 
DNA evidence established that defendant’s 
DNA matched a sample of the victim’s vaginal 
swab. Furthermore, the jury rejected defen- 
dant’s argument that defendant and the victim 
engaged in consensual sex in exchange for 
money. State v. Love, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 194 (Tenn. Crim. App. Mar. 
28, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 340 (Tenn. July 18, 2019). 

Evidence was sufficient to sustain defen- 
dant’s conviction for aggravated rape because 
to the extent the victim’s physical helplessness 
was a necessary element of the underlying rape 
offense, a rational jury could have found, be- 
yond a reasonable doubt, that the victim was 
physically helpless when defendant sexually 
penetrated her; the victim testified that she 
“blacked out” and that when she awoke defen- 
dant was sexually penetrating her, and the 
jury, by its verdict, accredited her testimony. 
State v. Foster, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 222 (Tenn. Crim. App. Apr. 9, 
2019). 

Proof was sufficient to sustain defendant’s 
conviction for aggravated rape based on his 
own act of sexually penetrating the victim be- 
cause the jury accredited the victim’s testimony 
that defendant sexually penetrated her without 
her consent and that defendant caused the 
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bodily injury to the victim; photographs admit- 
ted at trial corroborated a nurse’s testimony 
regarding the victim’s injury to her vagina. 
State v. Foster, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 222 (Tenn. Crim. App. Apr. 9, 
2019). 

Evidence was sufficient to sustain defen- 
dant’s conviction for aggravated rape because 
defendant was charged under subsection (a)(2) 
of the aggravated rape statute, not with aggra- 
vated rape under subsection (a)(3) of the stat- 
ute; consequently, the victim’s physical help- 
lessness was not an element of the charged 
offense of aggravated rape. State v. Foster, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 222 
(Tenn. Crim. App. Apr. 9, 2019). 

There was sufficient evidence to support de- 
fendant’s conviction for aggravated rape, as the 
State presented a video showing defendant 
squeezing the water bottle into the victim’s 
anus and the jury resolved an question as to 
penetration against defendant. State v. Banks, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 626 
(Tenn. Crim. App. Oct. 4, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 181 (Tenn. 
Mar. 26, 2020). 

Evidence was sufficient to convict defendant 
of aggravated rape because the victim testified 
that she was forced to perform fellatio at gun- 
point; an expert in forensic serology testified 
that degradation would result in an inability to 
get a full DNA profile or perhaps any profile at 
all, but that degradation of DNA would not 
change the profile itself; defendant's DNA 
matched the sperm in both sets of swabs taken 
from the victim’s mouth shortly after the rape; 
the probability of an unrelated individual 
matching the DNA exceeded the world’s popu- 
lation many times; the victim gave a detailed 
account of the assault; and law enforcement 
found physical corroboration of an assault, in- 
cluding stains on the victim’s shirt and carpet. 
State v. Lindsey, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 93 (Tenn. Crim. App. Feb. 14, 
2020). 
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Evidence was sufficient to support defen- 
dant’s convictions of aggravated rape because 
the two victims each testified that defendant 
held them down on the bed and took turns 
vaginally penetrating them, physical evidence 
matching defendant’s DNA profile and one of 
the victim’s DNA profile was found at the scene, 
and each victim testified that they felt pain 
during the rape. State v. Johnson, — S$.W.3d —, 
2020 Tenn. Crim. App. LEXIS 312 (Tenn. Crim. 
App. Apr. 30, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 548 (Tenn. Sept. 16, 
2020). 

Sufficient evidence supported the aggravated 
rape conviction as defendant’s DNA was found 
on swabs taken from the victim’s vaginal and 
anal areas and the victim testified she never 
had consensual sex with defendant. State v. 
Boyd, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 745 (Tenn. Crim. App. Nov. 19, 2020). 


11. Sentencing. 

Consecutive service of aggravated rape sen- 
tences was amply merited because defendant 
had an extensive criminal history, which the 
trial court correctly found in the context of the 
length of his sentences; defendant’s nine felony 
convictions in the case would independently 
qualify as an extensive criminal history, and 
defendant had previous convictions in three 
states. State v. Atha, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 588 (Tenn. Crim. App. Sept. 
20, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 41 (Tenn. Jan. 15, 2020). 


13. Instructions. 

Evidence did not fairly raise an issue as to 
the existence of self-defense; the elements of 
aggravated rape were established and the of- 
fense was completed before the victim grabbed 
defendant’s testicles, and defendant was not 
acting in self-defense when he engaged in what 
he claimed was a consensual sexual encounter 
with the victim. State v. Smartt, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 620 (Tenn. Crim. 
App. Oct. 3, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 92 (Tenn. Feb. 19, 2020). 


39-13-502. Aggravated rape. [Effective on October 1, 2021. See the 
version effective until October 1, 2021.] 


(a) Aggravated rape is unlawful sexual penetration of a victim by the 
defendant or the defendant by a victim accompanied by any of the following 


circumstances: 


(1) Force or coercion is used to accomplish the act and the defendant is 
armed with a weapon or any article used or fashioned in a manner to lead the 
victim reasonably to believe it to be a weapon; 

(2) The defendant causes bodily injury to the victim; 

(3) The defendant is aided or abetted by one (1) or more other persons; and 

(A) Force or coercion is used to accomplish the act; or 
(B) The defendant knows or has reason to know that the victim is: 
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(i) Mentally defective; 
(it) Mentally incapacitated; 
(tit) Physically helpless; or 
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(iv) Avulnerable adult, as defined in § 39-15-501, with an intellectual 


disability. 


(b) Aggravated rape is a Class A felony. 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 980, § 3; 
1992, che 878} '§' 3; 2021, ch: 500, '§ »3: 


Compiler’s Notes. 

Acts 2021, ch. 500, § 1 provided that the act 
is known and may be cited as the “Safe Seniors 
Act of 2021”. 


Amendments. 
The 2021 amendment rewrote (a)(3)(B), 


which read: “The defendant knows or has rea- 
son to know that the victim is mentally defec- 
tive, mentally incapacitated or physically help- 
less.” 


Effective Dates. 

Acts 2021, ch. 500, § 19. October 1, 2021; 
provided, that for the purposes of rulemaking, 
the act took effect May 25, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


8. Evidence. 
10. —Sufficient. 
11. Sentencing. 
13. Instructions. 


8. Evidence. 


10. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated rape because it 
showed that defendant entered the victim’s 
home and forced her at gunpoint into her ve- 
hicle, ordered her to take her clothes off, smoth- 
ered her head with a pillow, and proceeded to 
vaginally penetrate her with his penis four 
different times before he ejaculated on her, 
DNA evidence supported that the Defendant’s 
semen was found inside the victim, and defen- 
dant, who argued that the sex was consensual, 
was wielding a gun during the rapes. State v. 
Stumbo, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 552 (Tenn. Crim. App. July 23, 2018). 

Evidence supported defendant’s rape and in- 
cest convictions, under a criminal responsibil- 
ity theory, because defendant’s wife, who was 
the mother of their teenage son, and defen- 
dant’s son, who was mentally incapacitated by 
an intellectual disability so that the son was 
incapable of consenting, testified that they en- 
gaged in sexual intercourse in defendant’s pres- 
ence at the insistence of defendant, who threat- 
ened defendant's wife and on one occasion 
assaulted defendant’s wife. Furthermore, de- 
fendant was aware of the intellectual disability. 
State v. Sherrill, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 830 (Tenn. Crim. App. Nov. 8, 
2018). 

Evidence presented at trial was sufficient to 
support defendant’s conviction for aggravated 


rape because the alleged victim testified that 
defendant forced the victim to engage in sexual 
intercourse in the backseat of a car while de- 
fendant held a gun to the victim’s head and 
DNA evidence established that defendant’s 
DNA matched a sample of the victim’s vaginal 
swab. Furthermore, the jury rejected defen- 
dant’s argument that defendant and the victim 
engaged in consensual sex in exchange for 
money. State v. Love, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 194 (Tenn. Crim. App. Mar. 
28, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 340 (Tenn. July 18, 2019). 

Evidence was sufficient to sustain defen- 
dant’s conviction for aggravated rape because 
to the extent the victim’s physical helplessness 
was a necessary element of the underlying rape 
offense, a rational jury could have found, be- 
yond a reasonable doubt, that the victim was 
physically helpless when defendant sexually 
penetrated her; the victim testified that she 
“blacked out” and that when she awoke defen- 
dant was sexually penetrating her, and the 
jury, by its verdict, accredited her testimony. 
State v. Foster, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 222 (Tenn. Crim. App. Apr. 9, 
2019). 

Proof was sufficient to sustain defendant’s 
conviction for aggravated rape based on his 
own act of sexually penetrating the victim be- 
cause the jury accredited the victim’s testimony 
that defendant sexually penetrated her without 
her consent and that defendant caused the 
bodily injury to the victim; photographs admit- 
ted at trial corroborated a nurse’s testimony 
regarding the victim’s injury to her vagina. 
State v. Foster, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 222 (Tenn. Crim. App. Apr. 9, 
2019). 

Evidence was sufficient to sustain defen- 
dant’s conviction for aggravated rape because 
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defendant was charged under subsection (a)(2) 
of the aggravated rape statute, not with aggra- 
vated rape under subsection (a)(3) of the stat- 
ute; consequently, the victim’s physical help- 
lessness was not an element of the charged 
offense of aggravated rape. State v. Foster, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 222 
(Tenn. Crim. App. Apr. 9, 2019). 

There was sufficient evidence to support de- 
fendant’s conviction for aggravated rape, as the 
State presented a video showing defendant 
squeezing the water bottle into the victim’s 
anus and the jury resolved an question as to 
penetration against defendant. State v. Banks, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 626 
(Tenn. Crim. App. Oct. 4, 2019), appeal denied, 
— $.W.3d —, 2020 Tenn. LEXIS 181 (Tenn. 
Mar. 26, 2020). 

Evidence was sufficient to convict defendant 
of aggravated rape because the victim testified 
that she was forced to perform fellatio at gun- 
point; an expert in forensic serology testified 
that degradation would result in an inability to 
get a full DNA profile or perhaps any profile at 
all, but that degradation of DNA would not 
change the profile itself; defendant's DNA 
matched the sperm in both sets of swabs taken 
from the victim’s mouth shortly after the rape; 
the probability of an unrelated individual 
matching the DNA exceeded the world’s popu- 
lation many times; the victim gave a detailed 
account of the assault; and law enforcement 
found physical corroboration of an assault, in- 
cluding stains on the victim’s shirt and carpet. 
State v. Lindsey, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 93 (Tenn. Crim. App. Feb. 14, 
2020). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated rape because 
the two victims each testified that defendant 
held them down on the bed and took turns 
vaginally penetrating them, physical evidence 
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matching defendant’s DNA profile and one of 
the victim’s DNA profile was found at the scene, 
and each victim testified that they felt pain 
during the rape. State v. Johnson, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 312 (Tenn. Crim. 
App. Apr. 30, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 548 (Tenn. Sept. 16, 
2020). 

Sufficient evidence supported the aggravated 
rape conviction as defendant’s DNA was found 
on swabs taken from the victim’s vaginal and 
anal areas and the victim testified she never 
had consensual sex with defendant. State v. 
Boyd, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 745 (Tenn. Crim. App. Nov. 19, 2020). 


11. Sentencing. 

Consecutive service of aggravated rape sen- 
tences was amply merited because defendant 
had an extensive criminal history, which the 
trial court correctly found in the context of the 
length of his sentences; defendant’s nine felony 
convictions in the case would independently 
qualify as an extensive criminal history, and 
defendant had previous convictions in three 
states. State v. Atha, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 588 (Tenn. Crim. App. Sept. 
20, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 41 (Tenn. Jan. 15, 2020). 


13. Instructions. 

Evidence did not fairly raise an issue as to 
the existence of self-defense; the elements of 
aggravated rape were established and the of- 
fense was completed before the victim grabbed 
defendant’s testicles, and defendant was not 
acting in self-defense when he engaged in what 
he claimed was a consensual sexual encounter 
with the victim. State v. Smartt, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 620 (Tenn. Crim. 
App. Oct. 3, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 92 (Tenn. Feb. 19, 2020). 


39-13-503. Rape. [Effective until October 1, 2021. See the version 
effective on October 1, 2021.] 


(a) Rape is unlawful sexual penetration of a victim by the defendant or of the 
defendant by a victim accompanied by any of the following circumstances: 

(1) Force or coercion is used to accomplish the act; 

(2) The sexual penetration is accomplished without the consent of the 
victim and the defendant knows or has reason to know at the time of the 
penetration that the victim did not consent; 

(3) The defendant knows or has reason to know that the victim is 
mentally defective, mentally incapacitated or physically helpless; or 

(4) The sexual penetration is accomplished by fraud. 


(b) Rape is a Class B felony. 


History. 
Acts 1989, ch. 591, § 1; 1995, ch. 484, § 1; 
1997, ch. 406, § 1; 2005, ch. 353, § 11. 
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NOTES TO DECISIONS 


ANALYSIS 


Lesser Included Offenses. 
Sufficiency of Evidence. 

é Sentencing. 

2. Prejudicial Exclusion of Evidence. 
3. Evidence Properly Excluded. 
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5. Lesser Included Offenses. 

Trial court improperly merged aggravated 
statutory rape, statutory rape by an authority 
figure, sexual battery by an authority figure, 
and incest into the rape convictions because 
each of the convictions required elements per- 
taining to the ages of the victim and defendant 
and relationship that rape did not, and they did 
not require proof of non-consent. State v. Wil- 
liams, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 15 (Tenn. Crim. App. Jan. 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
326 (Tenn. June 5, 2020). 


7. Sufficiency of Evidence. 

Evidence was sufficient to sustain defen- 
dant’s convictions for aggravated statutory 
rape and rape because the victim attempted to 
resist by rolling onto her side, and she told 
defendant “no;” defendant sexually penetrated 
the victim; a medical examination showed in- 
jury to the victim’s vagina; DNA testing re- 
vealed defendant’s semen in her underwear; 
and the uncorroborated testimony of the minor 
victim was sufficient to sustain a conviction for 
forcible or coercive sex offenses such as simple 
rape. State v. Danoff, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 503 (Tenn. Crim. App. July 
6, 2018). 

Evidence was sufficient to convict defendant 
of the rape of his intellectually disabled niece 
because the victim testified that defendant 
rubbed inside of her and that she told her 
parents that he touched her in her body; the 
victim stated that defendant’s hand went inside 
her body; the victim stated that she hurt while 
defendant was touching her inside her body; 
the victim said that defendant touched the 
inside area around her “hole” with his hand; the 
entering of the vuvla or labia was sufficient for 
sexual penetration; and, although the victim’s 
testimony included inconsistencies about 
whether sexual penetration occurred, her cred- 
ibility was an issue for the jury, which credited 
the victim’s testimony that digital penetration 
occurred. State v. O'Rourke, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 706 (Tenn. Crim. App. 
Sept. 19, 2018). 

Evidence was sufficient to support defen- 
dant’s rape conviction because the victim testi- 
fied that defendant forcibly held him down and 
raped him while the two were alone at his 
babysitter’s house, both the victim’s mother 
and a therapist testified that the victim re- 


vealed to them that defendant had raped him, 
and defendant’s cellmate testified that defen- 
dant admitted to him that he had sex with a 
male under the age of 14 and that it occurred at 
the babysitter’s house. State v. Moss, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 727 (Tenn. 
Crim. App. Sept. 25, 2018). 

Evidence was sufficient to support defen- 
dant’s rape and incest convictions, under a 
criminal responsibility theory, because defen- 
dant’s wife, who was the mother of their teen- 
age son, and defendant’s son, who was mentally 
incapacitated by an intellectual disability to an 
extent that the son was incapable of consent- 
ing, testified that they twice engaged in sexual 
intercourse in defendant’s presence at the in- 
sistence of defendant, who threatened defen- 
dant’s wife and on one occasion assaulted de- 
fendant’s wife. State v. Sherrill, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 830 (Tenn. Crim. 
App. Nov. 8, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of rape because the 13-year- 
old victim testified that defendant pulled down 
her underwear, got down on his hands and 
knees, and licked her vagina “several” times, 
and the jury could have inferred that the rape 
occurred without the victim’s consent because 
defendant pulled her underwear down. State v. 
Bardin, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 76 (Tenn. Crim. App. Feb. 5, 2019), 
appeal dismissed, — S.W.3d —, 2019 Tenn. 
LEXIS 259 (Tenn. June 11, 2019). 

Evidence was sufficient to support defen- 
dant’s rape conviction because it showed that 
after hitting and kicking the victim, stomping 
on her head, pointing a loaded gun at her and 
pulling the trigger, beating her with a belt, and 
making her dance while beating her with a belt, 
defendant came up behind the victim and pen- 
etrated her vagina with his penis, the victim 
testified that she did not consent to this pen- 
etration, did not know the location of the gun, 
and believed defendant still had access to the 
belt while penetrating her, and the victim said 
that when defendant told her to perform oral 
sex on him, she felt like she did not have a 
choice. State v. Buchanan, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 105 (Tenn. Crim. App. 
Feb. 21, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 182 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to sustain defen- 
dant’s conviction for rape because the proof 
supports the jury’s finding that defendant knew 
the victim was physically helpless at the time 
that the unlawful sexual penetration occurred; 
a nurse testified that any individual sustaining 
a vaginal laceration like the victim’s would 
withdraw from the person responsible for caus- 
ing this injury, and defendant admitted that he 
knew the victim was very intoxicated before he 
had sex with her. State v. Foster, — S.W.3d —, 
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2019 Tenn. Crim. App. LEXIS 222 (Tenn. Crim. 
App. Apr. 9, 2019). 

Evidence was sufficient to sustain defen- 
dant’s conviction for rape because the proof 
presented at trial supported the jury’s finding 
that the victim never consented to defendant’s 
sexual penetration of her; a nurse testified that 
she had never seen someone with a vaginal 
laceration like the victim’s that had been 
caused by consensual sex. State v. Foster, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 222 
(Tenn. Crim. App. Apr. 9, 2019). 

Sufficient evidence supported defendant's 
rape conviction because the evidence showed 
defendant knew or had reason to know the 
victim did not consent and was physically help- 
less due to being intoxicated. State v. Lockhart, 
— $.W.3d —, 2019 Tenn. Crim. App. LEXIS 248 
(Tenn. Crim. App. Apr. 17, 2019), appeal denied, 
— $.W.3d —, 2019 Tenn. LEXIS 442 (Tenn. 
Aug. 20, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of rape because it showed that 
he paid the victim $60 for vaginal sex, he 
penetrated her vagina with her consent but 
then penetrated her anus without her consent, 
when she protested he put his hand over her 
mouth, and when the victim told defendant she 
was going to call the police he stabbed her. 
State v. Gary, — S.W.38d —, 2019 Tenn. Crim. 
App. LEXIS 584 (Tenn. Crim. App. Sept. 18, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 31 (Tenn. Jan. 15, 2020). 

First victim’s testimony that defendant regu- 
larly checked her vagina, between the ages of 
ten and twelve, by using his fingers to open the 
labia and defendant would touch her clitoris 
and move his finger around the creases, and 
second victim’s testimony that defendant 
touched her vagina on more than one occasion 
between the ages of twelve and thirteen and 
would spread open her labia and use his middle 
finger to rub her clitoris was sufficient to sup- 
port defendant’s convictions for two counts of 
rape. State v. Robinson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 277 (Tenn. Crim. App. 
Apr. 21, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 427 (Tenn. Aug. 7, 2020). 

Evidence that defendant, the victim’s father, 
took the victim to a hotel and left and returned 
pushed the victim’s face-down onto the bed and 
forcibly raped her, along with the fact that a 
rape kit revealed defendant’s sperm on the 
victim’s vaginal swabs was sufficient to support 
defendant’s conviction for rape and incest. 
State v. Rudd, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 539 (Tenn. Crim. App. July 31, 
2020). 

Evidence was sufficient to convict defendant 
of rape as defendant had parental authority 
over the victim as he raised the victim from the 
time she was three years old; the victim agreed 
that she was not close with her father and that 
she viewed defendant as a second father; defen- 
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dant abused his parental authority - a position 
of extraordinary trust - and began to groom the 
victim to become a sexual partner at the age of 
11, if not earlier; and defendant engaged in 
extreme emotional manipulation to convince 
the victim that she was in a healthy dating 
relationship, when in fact she was abused and 
controlled by defendant such that she felt her 
home to be a prison. State v. Mason, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 582 (Tenn. 
Crim. App. Aug. 25, 2020). 

Evidence was insufficient to support defen- 
dant’s rape conviction because there was no 
evidence of force or coercion, as the victim 
recanted her allegation at trial, defendant’s 
confession included no details that could be 
construed as force or coercion, and the State 
was not permitted to use the victim’s state- 
ments contained on a video recording as sub- 
stantive evidence of defendant’s guilt as it did 
not satisfy the requirements of Tenn. R. Evid. 
803(26) and it did not seek the admission of the 
video. State v. Wyse, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 687 (Tenn. Crim. App. Oct. 
20, 2020). 

Evidence was sufficient to convict defendant 
of rape because circumstantial evidence of the 
victim’s level of intoxication and inability to 
give consent was proved at trial, and a rational 
trier of fact could have found that defendant 
knew or had reason to know that the victim was 
too mentally incapacitated to consent to sexual 
penetration as one witness testified that she 
had to help the victim into an apartment before 
she passed out on the floor; and another wit- 
ness testified that the victim was in a bed 
unconscious, and he had to carry her to his car. 
State v. Valentine, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 1 (Tenn. Crim. App. Jan. 3, 
2020). 

Evidence was sufficient from which a jury 
could conclude beyond a reasonable doubt that 
defendant was guilty of rape by way of sexual 
penetration of the victim without the victim’s 
consent because it showed that the victim 
awoke in her bed after consuming alcohol to 
find defendant undressing her, he inserted his 
fingers into her vagina and then his penis, the 
victim testified that she felt a tearing sensation 
in her vagina, and the physician’s physical 
examination revealed the presence of signs of 
traumatic penetration. State v. Wallace, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 94 
(Tenn. Crim. App. Feb. 14, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 322 
(Tenn. June 5, 2020). 


8. Sentencing. 

Defendant’s within-range sentence of 10 
years and six months for rape was proper, as he 
was not eligible for probation, the trial court 
considered all relevant factors, and the trial 
court properly applied the enhancements for 
abusing a position of trust, as defendant was a 
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pastor, and the offense was committed to 
gratify defendant’s desire for pleasure, as he 
orchestrated the absence of others, including 
his daughter, when taking the victim to an 
isolated area, and the only mitigating factor 
was the conduct did not threaten bodily injury. 
State v. Zeigler, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 83 (Tenn. Crim. App. Feb. 7, 2019). 

In a case in which defendant was convicted of 
aggravated sexual battery, solicitation of a mi- 


nor, sexual battery by an authority figure, and . 


11 counts each of statutory rape by an authority 
figure, incest, and rape, defendant’s effective 
sentence of 52 years’ incarceration was not 
excessive because the trial court correctly ap- 
plied the enhancement factors that defendant, 
the victim’s stepfather, abused a position of 
private trust; and, although the court found 
that defendant’s girlfriend was an emotionally 
troubled young lady who was taken advantage 
of by defendant, and that her testimony did not 
serve as mitigating evidence, the court did not 
consider her testimony against defendant as 
evidence supporting enhancement. State v. Ma- 
son, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
582 (Tenn. Crim. App. Aug. 25, 2020). 

Because the defendant’s sentence was 10 
years or less and because rape was not listed as 
an offense for which probation was not avail- 
able, the trial court was required to consider 
probation as a sentencing alternative, and its 
failure to do so justified a remand for a new 
sentencing hearing. State v. Wyse, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 687 (Tenn. Crim. 
App. Oct. 20, 2020). 
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12. Prejudicial Exclusion of Evidence. 

Disclosure to the jury that the State’s expert 
witness’s license had been previously sus- 
pended and was in probationary status when 
he evaluated the victim was prejudicial to the 
State in this rape case, as the information bore 
on the expert’s credibility, and the State failed 
to establish exclusion of the suspension; the 
trial court was required to weigh the probative 
value of the license suspension, not the precipi- 
tating acts of misconduct, against the counter- 
vailing factors identified in the rule, and erred 
in failing to do so. State v. Zeigler, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 83 (Tenn. Crim. 
App. Feb. 7, 2019). 

Excluding deficiencies in the expert’s qualifi- 
cations, as the trial court did here, effectively 
shielded the expert from the purpose of cross- 
examination, which was to test the reliability of 
an expert’s opinion; a new trial was necessary 
because the court was unable to conclude that 
the error in precluding defendant from cross- 
examining the State’s key witness did not im- 
pact the verdict in this case. State v. Zeigler, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 83 
(Tenn. Crim. App. Feb. 7, 2019). 


13. Evidence Properly Excluded. 

Trial court did not abuse its discretion in 
excluding the negative test to a sexually trans- 
mitted disease performed one year after the 
rape because the evidence was not relevant to 
defendant’s case as he had already admitted he 
had sex with the victim. State v. Valentine, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 1 
(Tenn. Crim. App. Jan. 3, 2020). 


39-13-503. Rape. [Effective on October 1, 2021. See the version effec- 
tive until October 1, 2021.] 


(a) Rape is unlawful sexual penetration of a victim by the defendant or of the 
defendant by a victim accompanied by any of the following circumstances: 

(1) Force or coercion is used to accomplish the act; 

(2) The sexual penetration is accomplished without the consent of the 
victim and the defendant knows or has reason to know at the time of the 
penetration that the victim did not consent; 

(3) The defendant knows or has reason to know that the victim ts: 


(A) Mentally defective; 
(B) Mentally incapacitated; 
(C) Physically helpless; or 


(D) A vulnerable adult, as defined in § 39-15-501, with an intellectual 


disability; or 


(4) The sexual penetration is accomplished by fraud. 


(b) Rape is a Class B felony. 


History. 

Acts 1989, ch. 591, § 1; 1995, ch. 484, § 1; 
1997, ch. 406, § 1; 2005, ch. 353, § 11; 2021, ch. 
500, § 4. 


Compiler’s Notes. 

Acts 2021, ch. 500, § 1 provided that the act 
is known and may be cited as the “Safe Seniors 
Act of 2021”. 


39-13-503 


Amendments. 

The 2021 amendment rewrote (a)(3), which 
read: “The defendant knows or has reason to 
know that the victim is mentally defective, 
mentally incapacitated or physically helpless; 
or”. 
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Effective Dates. 

Acts 2021, ch. 500, § 19. October 1, 2021; 
provided, that for the purposes of rulemaking, 
the act took effect May 25, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


Lesser Included Offenses. 
Sufficiency of Evidence. 
Sentencing. 

2. Prejudicial Exclusion of Evidence. 
3. Evidence Properly Excluded. 


br CO IT 


5. Lesser Included Offenses. 

Trial court improperly merged aggravated 
statutory rape, statutory rape by an authority 
figure, sexual battery by an authority figure, 
and incest into the rape convictions because 
each of the convictions required elements per- 
taining to the ages of the victim and defendant 
and relationship that rape did not, and they did 
not require proof of non-consent. State v. Wil- 
liams, — S.W.38d —, 2020 Tenn. Crim. App. 
LEXIS 15 (Tenn. Crim. App. Jan. 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
326 (Tenn. June 5, 2020). 


7. Sufficiency of Evidence. 

Evidence was sufficient to sustain defen- 
dant’s convictions for aggravated statutory 
rape and rape because the victim attempted to 
resist by rolling onto her side, and she told 
defendant “no;” defendant sexually penetrated 
the victim; a medical examination showed in- 
jury to the victim’s vagina; DNA testing re- 
vealed defendant’s semen in her underwear; 
and the uncorroborated testimony of the minor 
victim was sufficient to sustain a conviction for 
forcible or coercive sex offenses such as simple 
rape. State v. Danoff, — S.W.38d —, 2018 Tenn. 
Crim. App. LEXIS 503 (Tenn. Crim. App. July 
6, 2018). 

Evidence was sufficient to convict defendant 
of the rape of his intellectually disabled niece 
because the victim testified that defendant 
rubbed inside of her and that she told her 
parents that he touched her in her body; the 
victim stated that defendant’s hand went inside 
her body; the victim stated that she hurt while 
defendant was touching her inside her body; 
the victim said that defendant touched the 
inside area around her “hole” with his hand; the 
entering of the vuvla or labia was sufficient for 
sexual penetration; and, although the victim’s 
testimony included inconsistencies about 
whether sexual penetration occurred, her cred- 
ibility was an issue for the jury, which credited 
the victim’s testimony that digital penetration 
occurred. State v. O'Rourke, — S.W.3d —, 2018 


Tenn. Crim. App. LEXIS 706 (Tenn. Crim. App. 
Sept. 19, 2018). 

Evidence was sufficient to support defen- 
dant’s rape conviction because the victim testi- 
fied that defendant forcibly held him down and 
raped him while the two were alone at his 
babysitter’s house, both the victim’s mother 
and a therapist testified that the victim re- 
vealed to them that defendant had raped him, 
and defendant’s cellmate testified that defen- 
dant admitted to him that he had sex with a 
male under the age of 14 and that it occurred at 
the babysitter’s house. State v. Moss, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 727 (Tenn. 
Crim. App. Sept. 25, 2018). 

Evidence was sufficient to support defen- 
dant’s rape and incest convictions, under a 
criminal responsibility theory, because defen- 
dant’s wife, who was the mother of their teen- 
age son, and defendant’s son, who was mentally 
incapacitated by an intellectual disability to an 
extent that the son was incapable of consent- 
ing, testified that they twice engaged in sexual 
intercourse in defendant’s presence at the in- 
sistence of defendant, who threatened defen- 
dant’s wife and on one occasion assaulted de- 
fendant’s wife. State v. Sherrill, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 830 (Tenn. Crim. 
App. Nov. 8, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of rape because the 13-year- 
old victim testified that defendant pulled down 
her underwear, got down on his hands and 
knees, and licked her vagina “several” times, 
and the jury could have inferred that the rape 
occurred without the victim’s consent because 
defendant pulled her underwear down. State v. 
Bardin, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 76 (Tenn. Crim. App. Feb. 5, 2019), 
appeal dismissed, — S.W.3d —, 2019 Tenn. 
LEXIS 259 (Tenn. June 11, 2019). 

Evidence was sufficient to support defen- 
dant’s rape conviction because it showed that 
after hitting and kicking the victim, stomping 
on her head, pointing a loaded gun at her and 
pulling the trigger, beating her with a belt, and 
making her dance while beating her with a belt, 
defendant came up behind the victim and pen- 
etrated her vagina with his penis, the victim 
testified that she did not consent to this pen- 
etration, did not know the location of the gun, 
and believed defendant still had access to the 
belt while penetrating her, and the victim said 
that when defendant told her to perform oral 
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sex on him, she felt like she did not have a 
choice. State v. Buchanan, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 105 (Tenn. Crim. App. 
Feb. 21, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 182 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to sustain defen- 
dant’s conviction for rape because the proof 
supports the jury’s finding that defendant knew 
the victim was physically helpless at the time 
that the unlawful sexual penetration occurred; 
a nurse testified that any individual sustaining 
a vaginal laceration like the victim’s would 
withdraw from the person responsible for caus- 
ing this injury, and defendant admitted that he 
knew the victim was very intoxicated before he 
had sex with her. State v. Foster, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 222 (Tenn. Crim. 
App. Apr. 9, 2019). 

Evidence was sufficient to sustain defen- 
dant’s conviction for rape because the proof 
presented at trial supported the jury’s finding 
that the victim never consented to defendant’s 
sexual penetration of her; a nurse testified that 
she had never seen someone with a vaginal 
laceration like the victim’s that had been 
caused by consensual sex. State v. Foster, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 222 
(Tenn. Crim. App. Apr. 9, 2019). 

Sufficient evidence supported defendant’s 
rape conviction because the evidence showed 
defendant knew or had reason to know the 
victim did not consent and was physically help- 
less due to being intoxicated. State v. Lockhart, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 248 
(Tenn. Crim. App. Apr. 17, 2019), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 442 (Tenn. 
Aug. 20, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of rape because it showed that 
he paid the victim $60 for vaginal sex, he 
penetrated her vagina with her consent but 
then penetrated her anus without her consent, 
when she protested he put his hand over her 
mouth, and when the victim told defendant she 
was going to call the police he stabbed her. 
State v. Gary, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 584 (Tenn. Crim. App. Sept. 18, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 31 (Tenn. Jan. 15, 2020). 

First victim’s testimony that defendant regu- 
larly checked her vagina, between the ages of 
ten and twelve, by using his fingers to open the 
labia and defendant would touch her clitoris 
and move his finger around the creases, and 
second victim’s testimony that defendant 
touched her vagina on more than one occasion 
between the ages of twelve and thirteen and 
would spread open her labia and use his middle 
finger to rub her clitoris was sufficient to sup- 
port defendant’s convictions for two counts of 
rape. State v. Robinson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 277 (Tenn. Crim. App. 
Apr. 21, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 427 (Tenn. Aug. 7, 2020). 
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Evidence that defendant, the victim’s father, 
took the victim to a hotel and left and returned 
pushed the victim’s face-down onto the bed and 
forcibly raped her, along with the fact that a 
rape kit revealed defendant’s sperm on the 
victim’s vaginal swabs was sufficient to support 
defendant’s conviction for rape and incest. 
State v. Rudd, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 539 (Tenn. Crim. App. July 31, 
2020). 

Evidence was sufficient to convict defendant 
of rape as defendant had parental authority 
over the victim as he raised the victim from the 
time she was three years old; the victim agreed 
that she was not close with her father and that 
she viewed defendant as a second father; defen- 
dant abused his parental authority - a position 
of extraordinary trust - and began to groom the 
victim to become a sexual partner at the age of 
11, if not earlier; and defendant engaged in 
extreme emotional manipulation to convince 
the victim that she was in a healthy dating 
relationship, when in fact she was abused and 
controlled by defendant such that she felt her 
home to bea prison. State v. Mason, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 582 (Tenn. 
Crim. App. Aug. 25, 2020). 

Evidence was insufficient to support defen- 
dant’s rape conviction because there was no 
evidence of force or coercion, as the victim 
recanted her allegation at trial, defendant’s 
confession included no details that could be 
construed as force or coercion, and the State 
was not permitted to use the victim’s state- 
ments contained on a video recording as sub- 
stantive evidence of defendant’s guilt as it did 
not satisfy the requirements of Tenn. R. Evid. 
803(26) and it did not seek the admission of the 
video. State v. Wyse, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 687 (Tenn. Crim. App. Oct. 
20, 2020). 

Evidence was sufficient to convict defendant 
of rape because circumstantial evidence of the 
victim’s level of intoxication and inability to 
give consent was proved at trial, and a rational 
trier of fact could have found that defendant 
knew or had reason to know that the victim was 
too mentally incapacitated to consent to sexual 
penetration as one witness testified that she 
had to help the victim into an apartment before 
she passed out on the floor; and another wit- 
ness testified that the victim was in a bed 
unconscious, and he had to carry her to his car. 
State v. Valentine, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 1 (Tenn. Crim. App. Jan. 3, 
2020). 

Evidence was sufficient from which a jury 
could conclude beyond a reasonable doubt that 
defendant was guilty of rape by way of sexual 
penetration of the victim without the victim’s 
consent because it showed that the victim 
awoke in her bed after consuming alcohol to 
find defendant undressing her, he inserted his 
fingers into her vagina and then his penis, the 
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victim testified that she felt a tearing sensation 
in her vagina, and the physician’s physical 
examination revealed the presence of signs of 
traumatic penetration. State v. Wallace, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 94 
(Tenn. Crim. App. Feb. 14, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 322 
(Tenn. June 5, 2020). 


8. Sentencing. 

Defendant’s within-range sentence of 10 
years and six months for rape was proper, as he 
was not eligible for probation, the trial court 
considered all relevant factors, and the trial 
court properly applied the enhancements for 
abusing a position of trust, as defendant was a 
pastor, and the offense was committed to 
gratify defendant’s desire for pleasure, as he 
orchestrated the absence of others, including 
his daughter, when taking the victim to an 
isolated area, and the only mitigating factor 
was the conduct did not threaten bodily injury. 
State v. Zeigler, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 83 (Tenn. Crim. App. Feb. 7, 2019). 

In a case in which defendant was convicted of 
aggravated sexual battery, solicitation of a mi- 
nor, sexual battery by an authority figure, and 
11 counts each of statutory rape by an authority 
figure, incest, and rape, defendant’s effective 
sentence of 52 years’ incarceration was not 
excessive because the trial court correctly ap- 
plied the enhancement factors that defendant, 
the victim’s stepfather, abused a position of 
private trust; and, although the court found 
that defendant’s girlfriend was an emotionally 
troubled young lady who was taken advantage 
of by defendant, and that her testimony did not 
serve as mitigating evidence, the court did not 
consider her testimony against defendant as 
evidence supporting enhancement. State v. Ma- 
son, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
582 (Tenn. Crim. App. Aug. 25, 2020). 

Because the defendant’s sentence was 10 
years or less and because rape was not listed as 
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an offense for which probation was not avail- 
able, the trial court was required to consider 
probation as a sentencing alternative, and its 
failure to do so justified a remand for a new 
sentencing hearing. State v. Wyse, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 687 (Tenn. Crim. 
App. Oct. 20, 2020). 


12. Prejudicial Exclusion of Evidence. 

Disclosure to the jury that the State’s expert 
witness’s license had been previously sus- 
pended and was in probationary status when 
he evaluated the victim was prejudicial to the 
State in this rape case, as the information bore 
on the expert’s credibility, and the State failed 
to establish exclusion of the suspension; the 
trial court was required to weigh the probative 
value of the license suspension, not the precipi- 
tating acts of misconduct, against the counter- 
vailing factors identified in the rule, and erred 
in failing to do so. State v. Zeigler, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 83 (Tenn. Crim. 
App. Feb. 7, 2019). 

Excluding deficiencies in the expert’s qualifi- 
cations, as the trial court did here, effectively 
shielded the expert from the purpose of cross- 
examination, which was to test the reliability of 
an expert’s opinion; a new trial was necessary 
because the court was unable to conclude that 
the error in precluding defendant from cross- 
examining the State’s key witness did not im- 
pact the verdict in this case. State v. Zeigler, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 83 
(Tenn. Crim. App. Feb. 7, 2019). 


13. Evidence Properly Excluded. 

Trial court did not abuse its discretion in 
excluding the negative test to a sexually trans- 
mitted disease performed one year after the 
rape because the evidence was not relevant to 
defendant’s case as he had already admitted he 
had sex with the victim. State v. Valentine, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 1 
(Tenn. Crim. App. Jan. 3, 2020). 


39-13-504. Aggravated sexual battery. 


NOTES TO DECISIONS 


ANALYSIS 


2. Requisite Elements. 

5. —Unlawful Sexual Contact. 
6 Indictment. 

3 Election Required. 

8. Election Not Required. 
10. Lesser Included Offense. 
11. Evidence. 

12. —Sufficient. 

13. —Insufficient. 

15. Sentencing. 

16. Instructions. 

20. Merger. 


21. Venue. 
2. Requisite Elements. 


5. —Unlawful Sexual Contact. 

Kissing cannot be construed as an act of 
aggravated sexual battery. McKaughan v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 21 (Tenn. Crim. App. Jan. 13, 2021). 


6. Indictment. 

Indictment was not sufficient to allege aggra- 
vated child abuse as to one count because it did 
not allege that defendant treated the victim in 
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such a manner as to inflict injury, which is an 
element of child abuse,and it was insufficient as 
to a second count because it failed to allege that 
defednatn treated the victim in such a manner 
as to inflict injury. State v. Sharp, — $.W.3d —, 
2019 Tenn. Crim. App. LEXIS 130 (Tenn. Crim. 
App. Feb. 26, 2019), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 400 (Tenn. Aug. 16, 
2019). 


7. Election Required. 

Defendant did not argue prior to appeal that 
the State was required to make an election, 
which waived the issue, but in any event, he 
would not be able to show that his substantial 
rights were violated because he elected to pro- 
ceed with a bench trial and thus he could not 
claim that his constitutional right to a unani- 
mous jury verdict was violated. Furthermore, 
the State only offered proof of one rape, and no 
election was required, and the trial court 
clearly identified the factual bases for the two 
ageravated sexual battery convictions. State v. 
Haven, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. June 19, 2020). 

Although the evidence was sufficient to sup- 
port two convictions for aggravated sexual bat- 
tery, defendant’s convictions were reversed as 
there was not a proper election because the 
prosecutor’s closing argument improperly 
stated that defendant touched the victim’s 
breasts above her clothes during the incident 
involving oral penetration, and confused the 
incidents in which defendant touched the vic- 
tim’s breasts above her clothes and under her 
clothes; and, although the trial court instructed 
the jury that defendant touched the victim’s 
bests with his mouth, the trial evidence did not 
establish that defendant touched the victim’s 
breasts with his mouth during any of the inci- 
dents. State v. Breeden, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 627 (Tenn. Crim. App. 
Sept. 21, 2020). 


8 Election Not Required. 

Trial court did not commit plain error when it 
allowed the State to elect an offense at the close 
of its case-in-chief because the child victim 
could not pinpoint the date of each specific act 
and even changed his allegations between vari- 
ous interviews and his testimony at trial, and 
therefore the State was confined to a “wait and 
see” approach. State v. Jordan, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 412 (Tenn. Crim. 
App. July 12, 2019). 

Victim testified that the kissing occurred 
prior to the date of the aggravated sexual 
battery as stated in the indictment, and State 
repeatedly mentioned the date of the offense 
and emphasized that the charges related to the 
allegations of fondling the victim underneath 
the blanket, such that no election of offenses 
was necessary; thus, counsel was not deficient 
for failing to ask for an election and petitioner 
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was not entitled to post-conviction relief. McK- 
aughan v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 21 (Tenn. Crim. App. Jan. 18, 
2021). 


10. Lesser Included Offense. 

Petitioner failed to show that, but for trial 
counsel’s deficiency, the jury would have con- 
victed him of misdemeanor assault as a lesser- 
included offense of aggravated sexual battery 
because the State presented proof that petition- 
er’s unlawful sexual contact with the victim 
was for the purpose of sexual arousal or grati- 
fication; the victim’s mother testified that she 
saw petitioner rubbing the victim’s vagina over 
her clothes and that he had an erection. 
Townsend v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 105 (Tenn. Crim. App. Feb. 
20, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 450 (Tenn. July 17, 2020). 


11. Evidence. 


12. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions of three counts of rape of a 
child, one count of aggravated sexual battery, 
and one count of aggravated burglary; the vic- 
tim testified that a man she did not know came 
into her room and forced her to perform various 
sexual acts and DNA testing established be- 
yond a reasonable doubt that defendant was 
the perpetrator. Furthermore, victim’s mother 
testified that a screen was missing from her 
front window and defendant did not have per- 
mission to enter the home. State v. Morales, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 1103 
(Tenn. Crim. App. Aug. 29, 2012). 

Evidence was sufficient to convict defendant 
of two counts of aggravated sexual battery 
based on the allegations that he touched the 
victim’s intimate parts with his hand and that 
he penetrated the victim’s anus with his penis 
because the jury could have inferred that he 
intended to sexually touch the victim as the 
victim stated that he showed her explicit pho- 
tographs of minors; the jury could have inferred 
that defendant intended to sexually touch the 
victim as the victim stated that he touched her 
intimate areas multiple times; the testimony of 
a minor victim alone was sufficient to uphold a 
conviction; and the jury impliedly credited the 
victim’s statements that defendant intention- 
ally made sexual contact with her intimate 
areas. State v. Freels, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 520 (Tenn. Crim. App. July 
13, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 771 (Tenn. Dec. 5, 2018). 

Evidence that defendant stood behind the 
victim while she made a sandwich and touched 
her front and back private areas, later pushed 
her into her mother’s bedroom and kissed and 
sucked on her neck, causing hickies, and pulled 
down her pants and underwear and touched 
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her front private part, and a swab from the 
victim’s neck tested positive for defendant’s 
saliva was sufficient to support defendant’s 
convictions for child abuse and aggravated 
sexual battery. State v. Ortiz, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 584 (Tenn. Crim. 
App. Aug. 6, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 723 (Tenn. Nov. 14, 2018). 

Sufficient evidence existed to support defen- 
dant’s conviction for aggravated sexual battery; 
defendant’s placing his hands on the victim’s 
hips and pressing himself against her was 
sufficient to show unlawful sexual contact, plus 
defendant’s actions could be reasonably con- 
strued as being for the purpose of sexual 
arousal or gratification, especially in light of his 
having an erection. State v. Nicholson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 677 
(Tenn. Crim. App. Sept. 4, 2018). 

Evidence was sufficient to convict defendant 
of rape of a child, aggravated sexual battery, 
and incest because the 11-year-old victim testi- 
fied that she was forced to perform fellatio on 
defendant, her grandfather; she recalled the 
abuse in detail, was unequivocal in her testi- 
mony, and identified a unique birthmark on 
defendant’s upper thigh; and the inconsisten- 
cies pointed to by defendant involved the vic- 
tim’s terminology of sexually explicit terms, 
and were in no way material to the elements of 
the offense. State v. Harrah, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 723 (Tenn. Crim. App. 
Sept. 24, 2018). 

Evidence was sufficient to convict defendant 
of aggravated sexual battery of a victim less 
than 13 years of age because the victim was 
three years of age; she testified that defendant 
kissed her private parts; she provided details 
about the nature of the incident, the sequence 
of events, and the type of action that took place; 
the grandmother testified that the victim told 
her that she and defendant were playing a 
game called “kissy peepee” or “kiss his peepee;” 
the victim’s testimony alone was sufficient to 
support defendant’s conviction; and the jury 
was within their authority to construe defen- 
dant’s touching of the victim’s private parts 
over her clothing with his mouth as being for 
the purpose of sexual arousal or gratification. 
State v. Welch, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 84 (Tenn. Crim. App. Feb. 8, 2019). 

Evidence that defendant shaved a child’s 
vaginal area while her legs were open and 
touched the inside of her vaginal area with his 
finger was sufficient to support his conviction 
for aggravated sexual battery. State v. Sharp, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 130 
(Tenn. Crim. App. Feb. 26, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 400 
(Tenn. Aug. 16, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of rape and four 
counts of aggravated sexual battery; the victim 
testified to the acts of abuse by defendant over 
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the course of several days, and despite his 
argument to the contrary, it was within the 
jury’s province to accredit the victim’s testi- 
mony and convict him upon that proof. State v. 
Lancaster, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 144 (Tenn. Crim. App. Mar. 7, 2019). 

Sufficient evidence supported defendant’s ag- 
gravated sexual battery and solicitation of a 
minor convictions because defendant (1) told 
the victim what sex felt like and how to en- 
hance oral sex, and (2) exposed his penis to the 
victim and asked the victim to touch it. State v. 
Todd, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 250 (Tenn. Crim. App. Apr. 17, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
435 (Tenn. Aug. 21, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated sexual battery, 
incest, and rape of a child because the victim 
testified that defendant, her father, kissed and 
touched her vagina and breasts, put his penis 
in her mouth, licked her vagina, and pen- 
etrated her vagina with his penis. State v. 
Cooper, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 317 (Tenn. Crim. App. May 21, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
468 (Tenn. Sept. 18, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
because the victim testified that when she was 
eight and nine years old, defendant had her 
touch his penis with her hand, she stated that 
she and defendant were sitting on his bed, 
defendant’s pants were “down to his knees and 
his underwear was down and he had me touch 
his penis with lotion. The victim said that the 
lotion came from a dresser in defendant’s bed- 
room and that, after she touched his penis, 
“white stuff came out” of it. State v. Barnett, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 333 
(Tenn. Crim. App. June 3, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of rape of a child, aggravated 
sexual battery, and misdemeanor child abuse; 
the victim, who was four years old at the time of 
the offenses, was consistent in her statements 
that defendant placed his penis in her mouth 
and anus and that he made her wrap her hands 
around his penis and move it up and down, and 
the victim’s trial testimony was also consistent 
with what she told the forensic interviewer. 
State v. Franklin, 585 S.W.3d 431, 2019 Tenn. 
Crim. App. LEXIS 377 (Tenn. Crim. App. June 
28, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
because the victim testified that when he was 
five years old defendant exposed himself and 
made the victim put his hands on defendant’s 
“private part,” defendant made the victim “go 
up and down on defendant’s private part,” and 
then “stuff came out of defendant’s private part. 
State v. Jordan, — S.W.3d —, 2019 Tenn. Crim. 
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App. LEXIS 412 (Tenn. Crim. App. July 12, 
2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
because the victim testified that when he was 
11 years old he and defendant were playing 
video games when defendant grabbed his arm, 
bent him over, pulled down his pants, and 
“stuck his thumb in his butt.” The victim’s 
cousin testified that she entered the living room 
and saw defendant trying to stick his hand into 
the victim’s pants, she pushed defendant off the 
victim, and she and the victim left the apart- 
ment. State v. Golden, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 451 (Tenn. Crim. App. July 
29, 2019). 

Sufficient evidence supported defendant’s ag- 
gravated sexual battery conviction because the 
ten-year-old victim testified to defendant’s re- 
peated acts of sexual contact by having contact 
with the victim’s genital area. State v. Cope- 
land, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 617 (Tenn. Crim. App. Oct. 1, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
129 (Tenn. Feb. 19, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions for two counts of aggravated 
sexual battery because the victim testified that 
when the victim was six-years-old defendant 
pulled down the victim’s shorts and underwear 
and licked the victim’s private part with defen- 
dant’s mouth and that it happened more than 
once during the same weekend. The victim also 
stated in a forensic interview that defendant 
took out defendant’s private area and put it 
inside the victim’s private area and used dolls 
to demonstrate. State v. Gleason, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 78 (Tenn. Crim. 
App. Feb. 10, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 350 (Tenn. Aug. 10, 
2020). 

Evidence that defendant masturbated the 
victim and yanked on his penis was sufficient to 
support defendant’s conviction for aggravated 
sexual battery. State v. Ledbetter, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 106 (Tenn. Crim. 
App. Feb. 20, 2020). 

Although the victim testified she touched 
defendant’s penis because he kept pushing to- 
ward her, which could have allowed for a find- 
ing that the touching was accidental, a reason- 
able jury could have found that the touching 
was intentional and for the purpose of sexual 
arousal or gratification from defendant’s per- 
spective and thus, sufficient to show sexual 
contact as required to prove aggravated sexual 
battery. Black v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 215 (Tenn. Crim. App. Apr. 1, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 369 (Tenn. June 4, 2020). 

Testimony from the eleven-year-old victim 
that defendant squeezed her butt when she was 
in the bathroom and from the ten-year-old 
victim that defendant rubbed up against her 
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butt with his hand, tried to kiss her, and tried 
to make her suck his “middle part” was suffi- 
cient to support each conviction of aggravated 
sexual battery. State v. Brittenum, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 218 (Tenn. 
Crim. App. Apr. 2, 2020). 

Defendant’s convictions for aggravated 
sexual battery were supported by evidence that 
defendant touched both victims’ breasts and 
second victim’s vagina, and kissed both victims 
inappropriately on the mouth. State v. Robin- 
son, —S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
277 (Tenn. Crim. App. Apr. 21, 2020), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 427 
(Tenn. Aug. 7, 2020). 

Convictions for rape of a child and aggra- 
vated sexual battery were supported by evi- 
dence that, during a hide-and-seek game, the 
victim hid under covers with defendant and 
defendant inserted his finger into her vagina 
and wiggled it around inside her vagina and 
that it felt uncomfortable and the victim’s 
cousin discovered the victim and defendant 
under the covers and saw defendant’s penis 
outside his pants. On another occasion defen- 
dant made her get on top of him on her own 
father’s bed, wrapped his arms around her and 
moved her up and down on his penis for what 
seemed like a long time. State v. Roby, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 289 
(Tenn. Crim. App. Apr. 24, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 488 (Tenn. 
Sept. 21, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of rape of a child and aggra- 
vated sexual battery; both stepchildren testi- 
fied that defendant sexually assaulted them, 
inconsistencies in their testimony were not so 
improbable or unsatisfactory as to have created 
reasonable doubt as a matter of law, and their 
testimony did not have to be corroborated by 
medical testimony. State v. Haven, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 431 (Tenn. 
Crim. App. June 19, 2020). 

Evidence was sufficient to convict defendant 
of aggravated sexual battery because the victim 
stated that the shower game and the kissing 
occurred before she turned 13; and, although 
the victim stated that she was 12 or 138 when 
the kissing and sexual touching began, relative 
to the incident elected for Count 1, the victim 
specifically stated that it happened when she 
was in sixth grade, meaning that she was 
between 11 and 12 years old. State v. Mason, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 582 
(Tenn. Crim. App. Aug. 25, 2020). 

Convictions for aggravated sexual battery 
and rape of a child were supported by sufficient 
evidence, including evidence that defendant 
began sexually abusing the victim when she 
was six or seven, continued the abuse of some 
years, the abuse included instances where de- 
fendant penetrated the victim vaginally and 
forced her to perform fellatio, and the victim 
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suffered from chlamydia and a torn hymen. 
State v. Terrell, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 614 (Tenn. Crim. App. Sept. 17, 
2020). 

Evidence was sufficient to convict defendant 
of two counts of aggravated sexual battery 
because, during the first incident, defendant 
held up her legs, touched her breasts below her 
shirt, and ejaculated; and, during the second 
incident, defendant held up her legs, touched 
her breasts above her clothes, and ejaculated. 
State v. Breeden, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 627 (Tenn. Crim. App. Sept. 
21, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery; 
while the seven-year-old victim was alone tak- 
ing a bath, defendant entered the bathroom 
and touched her genital area, and at the time 
the victim’s mother was out of the house and 
her godmother was listening to music and un- 
able to hear activity in the bathroom. A jury 
could have reasonably construed the touching 
as being for the purpose of sexual arousal or 
gratification. State v. Gardner, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 636 (Tenn. Crim. 
App. Sept. 25, 2020). 

There was sufficient evidence to support de- 
fendant’s convictions for rape of a child and 
aggravated sexual battery, as the proof at trial 
revealed the victim woke up and was partially 
undressed and lying on her stomach with her 
knees bent and her waist in the air, defendant 
then put his mouth on the victim’s private part, 
and the abuse occurred when the victim was 
twelve years old. State v. Phillips, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 746 (Tenn. Crim. 
App. Nov. 20, 2020). 

Victim’s testimony that defendant put her to 
bed and then came back into the room and put 
his finger over her clothes on her “pie, pie” or 
vagina, and returned throughout the night and 
continued to touch her vagina approximately 
three or four more times and touched her but- 
tocks once was sufficient to support defendant’s 
conviction for aggravate sexual battery. State v. 
Weatherly, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 772 (Tenn. Crim. App. Nov. 30, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of one count of rape of a child 
and two counts of aggravated sexual battery; 
the minor victims testified about three inci- 
dents of sexual abuse during visits to defen- 
dant’s house so they could play with his daugh- 
ter, and the jury accredited the victims’ 
testimony, finding that defendant had unlawful 
sexual contact with one victim’s vaginal area, 
that he penetrated her vaginal area, and that 
he had unlawful sexual contact with the other 
victim’s vaginal area. State v. Chaves-Abrego, 
— $.W.3d —, 2021 Tenn. Crim. App. LEXIS 5 
(Tenn. Crim. App. Jan. 6, 2021). 

Evidence was sufficient to convict defendant 
of solicitation of aggravated sexual battery be- 
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cause the victim said that on one occasion when 
they were at the dead end of a street that 
defendant asked the victim to touch his penis 
with her hand, but she refused; and the location 
of the offense was not necessary for the jury to 
render a unanimous verdict given that the 
victim testified about only one incident when 
defendant requested she touch his penis to 
make him ejaculate. State v. Tomlin, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 145 (Tenn. 
Crim. App. Apr. 18, 2021). 

Evidence was insufficient to convict defen- 
dant of rape of a child as to count 7 as the victim 
made no allegations of penetration; however, 
the proof was sufficient to establish that defen- 
dant committed the lesser-included offense of 
aggravated sexual battery as the victim said 
that defendant touched her with his fingers, 
and that he also penetrated her with his penis, 
inferring that the area defendant touched was 
her genital area. State v. Tomlin, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 145 (Tenn. Crim. 
App. Apr. 13, 2021). 

Evidence was sufficient to convict defendant 
of aggravated sexual battery in counts 9 and 10 
because the victim testified that defendant had 
his hands on her breasts and the stepgrand- 
mother’s testimony confirmed that she had 
seen defendant standing behind the victim with 
his hands on her breasts; and, on another 
occasion, defendant slipped his hand inside the 
waistband of her pants, and touched the vic- 
tim’s vagina. State v. Tomlin, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 145 (Tenn. Crim. App. 
Apr. 13, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for aggravated sexual battery, 
as he approached the victim, told the victim to 
bend down, and then placed his penis on the 
victim’s lips for approximately five seconds; the 
victim’s testimony did not need to be corrobo- 
rated, she provided a consistent description of 
defendant’s actions, and an officer explained it 
was unnecessary to conduct a physical exami- 
nation of the victim or the crime scene based on 
the allegations. State v. Myers, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 150 (Tenn. Crim. 
App. Apr. 14, 2021). 


13. —lInsufficient. 

Evidence was insufficient to support defen- 
dant’s convictions of rape of a child, aggravated 
sexual battery, and incest as to incidents that 
occurred in a bedroom and a basement at a 
certain address because the State’s elected 
dates between which the incident occurred and 
the victim’s age were not sufficiently proven. 
There was no proof of a temporal marker that 
confirmed whether the incidents occurred be- 
fore the State’s elected date of September 22, 
2014 and no questions were asked regarding 
whether the events occurred prior to the vic- 
tim’s 18th birthday in December 2014. State v. 
Williams, — S.W.3d —, 2020 Tenn. Crim. App. 


187 


LEXIS 15 (Tenn. Crim. App. Jan. 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
326 (Tenn. June 5, 2020). 


15. Sentencing. 

Record supported the imposition of consecu- 
tive sentences on the basis of defendant’s being 
convicted of three child rapes and one aggra- 
vated sexual battery against the same minor 
victim. State v. Morales, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 1103 (Tenn. Crim. 
App. Aug. 29, 2012). 

In a case in which defendant was convicted of 
two counts of aggravated sexual battery, the 
trial court did not err in sentencing defendant 
to consecutive terms of 25 years as a persistent 
offender with 100% service, for a total effective 
sentence of 50 years, because he had a previous 
history of criminal convictions or criminal be- 
havior in addition to those necessary to estab- 
lish the appropriate range; he had an extensive 
criminal record; he had a history of committing 
violent offenses; the 20-30 range was appropri- 
ate based on defendant being a persistent of- 
fender convicted of a Class B felony; and con- 
secutive sentences were appropriate as 
defendant had been convicted of two or more 
statutory offenses involving sexual abuse of a 
minor. State v. Freels, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 520 (Tenn. Crim. App. July 
13, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 771 (Tenn. Dec. 5, 2018). 

Defendant’s 10-year sentence as a Range I 
offender for aggravated sexual battery was 
proper; his sentence fell within the applicable 
sentencing range and was presumed reason- 
able, the trial court properly weighed the appli- 
cable enhancement factors and found no miti- 
gating factors applied, and the State provided 
sufficient facts to establish that defendant 
abused a position of private trust, which he 
conceded. State v. Bergum, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 705 (Tenn. Crim. App. 
Sept. 18, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 748 (Tenn. Dec. 5, 2018). 

Trial court’s sentence of 10 years was not 
excessive because the sentencing range was 
eight to 12 years, and the sentence was pre- 
sumed reasonable because the trial court con- 
sidered the evidence at trial and sentencing, 
the presentencing report, the principles of sen- 
tencing, the parties’ arguments, the nature and 
characteristics of the crime, and evidence of 
mitigating and enhancement factors. State v. 
Golden, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 451 (Tenn. Crim. App. July 29, 2019). 

Trial court did not abuse its discretion in 
enhancing defendant’s sentences for aggra- 
vated sexual battery above the statutory mini- 
mum because the court imposed a within-range 
sentence after considering the evidence, the 
presentence report, the principles of sentenc- 
ing, the parties’ arguments, the nature and 
characteristics of the crimes, and the evidence 
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of mitigating and enhancement factors. The 
court also found that defendant had a previous 
history of criminal convictions or criminal be- 
havior and abused a position of private trust. 
State v. Gleason, — S.W.38d —, 2020 Tenn. 
Crim. App. LEXIS 78 (Tenn. Crim. App. Feb. 
10, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 350 (Tenn. Aug. 10, 2020). 
Defendant’s sentence of 30 years fell within 
the statutory range for rape and his sentence of 
10 years fell within the range for aggravated 
sexual battery, and the trial court considered 
the evidence mandated by statute and found 
the sentences in part based on defendant’s 
relationship with the victims, his stepchildren; 
even though the trial court committed errors in 
application of enhancement factors, which the 
State conceded as there were no multiple vic- 
tims and vulnerability was not proven, the 
sentences were not an abuse of discretion. State 
v. Haven, — 8.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. June 19, 2020). 
In a case in which defendant was convicted of 
aggravated sexual battery, solicitation of a mi- 
nor, sexual battery by an authority figure, and 
11 counts each of statutory rape by an authority 
figure, incest, and rape, defendant’s effective 
sentence of 52 years’ incarceration was not 
excessive because the trial court correctly ap- 
plied the enhancement factors that defendant, 
the victim’s stepfather, abused a position of 
private trust; and, although the court found 
that defendant’s girlfriend was an emotionally 
troubled young lady who was taken advantage 
of by defendant, and that her testimony did not 
serve as mitigating evidence, the court did not 
consider her testimony against defendant as 
evidence supporting enhancement. State v. Ma- 
son, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
582 (Tenn. Crim. App. Aug. 25, 2020). 
Regarding’s defendant’s sentences for rape 
and aggravated sexual battery, enhancement 
factor (14) applied because defendant occupied 
a position of private trust with the victims; 
although the trial court made no findings rela- 
tive to defendant’s being in a position of private 
trust with the victims, the record demonstrated 
that the victims were friends with defendant’s 
children and that they regularly visited and 
had overnight stays with his children. State v. 
Chaves-Abrego, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 5 (Tenn. Crim. App. Jan. 6, 2021). 
Enhancement factors applied to defendant’s 
sentences for rape and aggravated sexual bat- 
tery, and the trial court imposed a sentence of 
30 years, just five years above the minimum 
punishment for rape, and 10 years, just two 
years above the minimum punishment for ag- 
gravated sexual battery; despite one aggravat- 
ing factor not applying to the aggravated sexual 
battery conviction, given the other applicable 
factors, no abuse of discretion was found. State 
v. Chaves-Abrego, — S.W.38d —, 2021 Tenn. 
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Crim. App. LEXIS 5 (Tenn. Crim. App. Jan. 6, 
2021). 

Trial court misapplied enhancement factor 
(7), that the offense involved a victim and was 
committed to gratify the defendant’s desire for 
pleasure or excitement, to defendant’s sen- 
tences for aggravated sexual battery, as the 
state supreme court has held that sexual bat- 
tery necessarily includes the intent to gratify a 
desire for pleasure or excitement. State v. 
Chaves-Abrego, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 5 (Tenn. Crim. App. Jan. 6, 2021). 

Trial court did not err in ordering defendant 
to serve his 10-year sentence for aggravated 
sexual battery of one victim concurrently with 
his 30-year sentence for rape of a child, but that 
he serve his 10-year sentence for aggravated 
sexual battery of the other child consecutive to 
the 30-year sentence, for a total 40-year sen- 
tence; he used his own daughter to gain access 
to the victims, he did not contest that the 
physical and mental damage to the victims was 
an aggravating circumstance, and he had prior 
convictions for sexual offenses involving chil- 
dren. State v. Chaves-Abrego, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 5 (Tenn. Crim. 
App. Jan. 6, 2021). 

Attempted aggravated sexual battery is a 
Class C felony and attempted sexual battery is 
a Class A misdemeanor. McKaughan v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 21 
(Tenn. Crim. App. Jan. 13, 2021). 


16. Instructions. 

Petitioner’s conviction for aggravated sexual 
battery was reversed because trial counsel’s 
failure to request an instruction on misde- 
meanor assault as a lesser-included offense of 
rape of a child was prejudicial to petitioner 
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since given the proof, a properly instructed jury 
could have found petitioner guilty of misde- 
meanor assault; the victim’s mother testified 
that she did not see petitioner doing anything 
to the victim, and the jury discredited the 
victim’s claim of penetration. Townsend v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 105 (Tenn. Crim. App. Feb. 20, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
450 (Tenn. July 17, 2020). 


20. Merger. 

Trial court did not err by failing to merge 
defendant’s conviction for aggravated sexual 
battery into his conviction for rape of a child 
because the convictions did not arise from the 
same act or transaction, as the incidents oc- 
curred in two separate rooms, there was no 
proof the incidents occurred on the same day, 
and defendant used two different body parts, 
his penis and his fingers, to contact the victim’s 
body. State v. Miller, — S.W.38d —, 2020 Tenn. 
Crim. App. LEXIS 440 (Tenn. Crim. App. June 
17, 2020). 


21. Venue. 

While the record contained evidence from 
which it could be inferred that the offenses at 
the home occurred in Obion County, the record 
did not support the conclusion that the touch- 
ing that was the basis of the conviction oc- 
curred at the home; defendant’s stepdaughter’s 
testimony at trial clarified that the incident she 
had described, which formed the basis of the 
charge, occurred elsewhere, and thus venue 
was not established by a preponderance of the 
evidence as to this aggravated sexual battery 
conviction. State v. Haven, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 431 (Tenn. Crim. App. 
June 19, 2020). 


(a) Sexual battery is unlawful sexual contact with a victim by the defendant 
or the defendant by a victim accompanied by any of the following 


circumstances: 


(1) Force or coercion is used to accomplish the act; 
(2) The sexual contact is accomplished without the consent of the victim 
and the defendant knows or has reason to know at the time of the contact 


that the victim did not consent; 


(3) The defendant knows or has reason to know that the victim is 
mentally defective, mentally incapacitated or physically helpless; or 

(4) The sexual contact is accomplished by fraud. 
(b) As used in this section, “coercion” means the threat of kidnapping, 

extortion, force or violence to be performed immediately or in the future. 

(c) For purposes of this section, a victim is incapable of consent if: 

(1) The sexual contact with the victim occurs during the course of a 
consultation, examination, ongoing treatment, therapy, or other provision of 
professional services described in subdivision (c)(2); and 
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(2) The defendant, whether licensed by the state or not, is a member of the 
clergy, healthcare professional, or alcohol and drug abuse counselor who was 
treating the victim for a mental, emotional, or physical condition. 

(d) Sexual battery is a Class E felony. 


History. 

Acts 1989, ch. 591, § 1; 1995, ch. 484, § 2; 
1996, ch. 675, § 74; 1997, ch. 256, § 3; 1997, ch. 
406, § 3; 2005, ch. 353, § 12; 2021, ch. 509, § 1. 


Amendments. 
The 2021 amendment added (c); and redesig- 
nated former (c) as (d). 


Effective Dates. 
Acts 2021, ch. 509, § 2. July 1, 2021. 


Cross-References. 
Penalty for Class E felony, § 40-35-111. 


NOTES TO DECISIONS 


ANALYSIS 


4 Sufficiency of Evidence. 
6. Sentencing. 
7 -—Admissibility. 


4. Sufficiency of Evidence. 

Evidence supported defendant’s conviction 
for aggravated sexual battery because the tes- 
timony of the minor victim, a forensic inter- 
viewer, and a nurse examiner, as well as defen- 
dant’s confession, showed that defendant went 
into the victim’s bedroom, began touching the 
victim’s genital area while the victim was 
sleeping in the victim’s bed, pulled down the 
victim’s pants and began kissing the victim’s 
vagina, moved the victim from the bed onto the 
floor, and put the tip of defendant’s penis into 
the victim’s vagina. State v. Gonzales, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 783 
(Tenn. Crim. App. Oct. 18, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of sexual battery because the 
victim testified that during the offenses defen- 
dant’s body was on top of hers and she was 
unable to move. Defendant’s actions of leaving 
to purchase a condom, forcing the victim onto 
the bed, holding her on the bed, and ejaculating 
on her provided ample evidence for the jury to 
have inferred that defendant’s sexual contact 
with the victim’s intimate parts was inten- 
tional and for the purpose of sexual gratifica- 
tion. State v. Haney, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 841 (Tenn. Crim. App. Nov. 
14, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of sexual battery because the 
victim testified that defendant pulled down his 
pants, grabbed her hand, and put her hand on 
his erect penis, and it occurred without the 
victim’s consent because defendant pulled 
down his pants and grabbed the victim’s hand 
to initiate the sexual contact. State v. Bardin, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 76 
(Tenn. Crim. App. Feb. 5, 2019), appeal dis- 
missed, — S.W.3d —, 2019 Tenn. LEXIS 259 
(Tenn. June 11, 2019). 


Defendant was properly convicted of, and 
sentenced for, aggravated burglary and sexual 
battery because the evidence showed that he 
entered the victims’ apartment in the early 
morning hours, grabbed one victim on the but- 
tocks while she was asleep, was in possession of 
an alarm clock belonging to another victim 
when confronted by the residents of the apart- 
ment, and, while two of the witnesses were 
unable to identify him at trial, nearly each 
witness who encountered him around the time 
of the offense testified that his appearance had 
changed at the time of trial, and the trial court 
considered relevant factors and imposed a sen- 
tence consistent with the purposes and prin- 
ciples of the Sentencing Act. State v. Jones, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 338 
(Tenn. Crim. App. June 5, 2019), appeal denied, 
— $.W.3d —, 2019 Tenn. LEXIS 459 (Tenn. 
Sept. 18, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for sexual battery because 
defendant forced the victim to make unlawful 
sexual contact when he touched her hand to his 
genital area, and he forced such action for the 
purpose of sexual gratification; the trial court 
acted within its prerogative when it found the 
victim to be a more credible witness, and each 
element of the offense of sexual battery was, 
therefore, satisfied by her testimony. State v. 
Rodriguez, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 379 (Tenn. Crim. App. July 1, 2019). 

Evidence was sufficient to convict defendant 
of attempted sexual battery because the victim 
tried to get away from defendant, but he fol- 
lowed her; defendant then grabbed her bottom; 
the victim’s mother testified that when she 
went to her daughter after her daughter hol- 
lered out, her daughter informed her that de- 
fendant had just grabbed her, which provided 
some level of correboration; and completion of 
the attempted offense was not a defense to 
prosecution for criminal attempt. State v. Lam- 
bert, — S.W.38d —, 2020 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. Apr. 28, 2020). 
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6. Sentencing. 

Attempted aggravated sexual battery is a 
Class C felony and attempted sexual battery is 
a Class A misdemeanor. McKaughan v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 21 
(Tenn. Crim. App. Jan. 13, 2021). 


7. —Admissibility. 

In a case in which defendant was convicted of 
unlawful photography and attempted sexual 
battery, defendant’s statement that he did not 
grab the victim’s behind and that he had been 
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frequently videoing blonde-haired women was 
properly admitted into evidence as his identity 
was placed at issue because there was no sur- 
veillance video obtainable from the store, the 
identification of defendant rested solely on the 
victim’s and her mother’s testimony, and the 
reliability of their testimony was challenged by 
the defense; and his statement provided evi- 
dence that defendant filmed the victim for the 
purpose of sexual arousal or gratification. State 
v. Lambert, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. Apr. 28, 2020). 
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NOTES TO DECISIONS 


ANALYSIS 


Lesser Included Offenses. 
Attempted Statutory Rape. 
Sufficiency of Evidence. 
Sentencing. 

Sex Offender Registration. 

State Allowed to Reopen Its Proof. 


Bee eee ae 


1. Lesser Included Offenses. 

Trial court improperly merged aggravated 
statutory rape, statutory rape by an authority 
figure, sexual battery by an authority figure, 
and incest into the rape convictions because 
each of the convictions required elements per- 
taining to the ages of the victim and defendant 
and relationship that rape did not, and they did 
not require proof of non-consent. State v. Wil- 
liams, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 15 (Tenn. Crim. App. Jan. 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
326 (Tenn. June 5, 2020). 


3. Attempted Statutory Rape. 

Trial court properly convicted defendant, via 
a jury verdict, of attempted aggravated statu- 
tory rape because after hearing the victim use 
the work “suck,” defendant removed his pants, 
repeatedly asked her to perform oral sex while 
touching himself, and only stopped after the 
victim refused to comply with his requests, and 
the fact that defendant eventually gave up and 
went to bed did not insulate him from having 
committed a “substantial step.” State v. 
Wheeler, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 153 (Tenn. Crim. App. Apr. 15, 2021). 


5. Sufficiency of Evidence. 

Evidence was sufficient to sustain defen- 
dant’s convictions for aggravated statutory 
rape and rape because the victim attempted to 
resist by rolling onto her side, and she told 
defendant “no;” defendant sexually penetrated 
the victim; a medical examination showed in- 


jury to the victim’s vagina; DNA testing re- 
vealed defendant’s semen in her underwear; 
and the uncorroborated testimony of the minor 
victim was sufficient to sustain a conviction for 
forcible or coercive sex offenses such as simple 
rape. State v. Danoff, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 503 (Tenn. Crim. App. July 
6, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of solicitation of a minor to 
engage in aggravated statutory rape because it 
showed that he sent multiple text message to 
the 14-year-old victim over the course of a few 
days in an attempt to induce her to meet him 
for sex in a park. Defendant admitted at trial 
that he was attempting to induce the victim to 
meet him in the park to show his son that she 
was willing to cheat on him with defendant, 
and defendant admitted that he intentionally 
sent the text messages knowing that he was 
more than 10 years older than the victim. State 
v. Weldon, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 507 (Tenn. Crim. App. July 9, 2018). 

Evidence was sufficient for a rational trier of 
fact to find, beyond a reasonable doubt, that 
defendant was guilty of statutory rape because 
the overwhelming evidence presented at trial 
showed that defendant knew the victim was a 
minor when he sexually penetrated her, and 
the jury, by its verdict, chose not to accredit 
defendant’s testimony that the victim had led 
to him about her age, as was its prerogative. 
State v. Foster, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 222 (Tenn. Crim. App. Apr. 9, 
2019). 

Evidence was sufficient to support defen- 
dant’s convictions of rape of a child and aggra- 
vated statutory rape because the victim ac- 
knowledged that defendant’s penis went inside 
her vagina, she said that he used a condom, and 
in text messages exchanged the following day, 
the victim and defendant discussed defendant’s 
use of a condom, that the victim’s vagina was 
hurting, and that defendant only “put [it] in one 
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time.” State v. Miller, — S.W.38d —, 2020 Tenn. 
Crim. App. LEXIS 440 (Tenn. Crim. App. June 
17, 2020). 


6. Sentencing. 

Trial court properly used defendant’s six 
prior convictions in Florida to sentence defen- 
dant as a Range III, career offender to 12 years 
in confinement for aggravated statutory rape, a 
Class D felony, because reliable hearsay was 
admissible in a sentencing hearing; and a pre- 
sentence report was considered reliable hear- 
say. State v. Sexton, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 707 (Tenn. Crim. App. Nov. 
5, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 209 (Tenn. Mar. 26, 2020), cert. 
denied, Sexton v. Tennessee, 208 L. Ed. 2d 291, 
— 8S. Ct. —, — U.S. —, 2020 U.S. LEXIS 5300 
(U.S. Nov. 2, 2020). 

Trial court properly used defendant’s six 
prior convictions in Florida to sentence defen- 
dant as a Range III, career offender to 12 years 
in confinement for aggravated statutory rape, a 
Class D felony, because reliable hearsay was 
admissible in a sentencing hearing; and a pre- 
sentence report was considered reliable hear- 
say. State v. Sexton, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 707 (Tenn. Crim. App. Nov. 
5, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 209 (Tenn. Mar. 26, 2020), cert. 
denied, Sexton v. Tennessee, 208 L. Ed. 2d 291, 
— §. Ct, —, — U.S. —, 2020 U.S. LEXIS 5300 
(U.S. Nov. 2, 2020). 


7. Sex Offender Registration. 

Trial court’s consideration of evidence relat- 
ing to the nolled count of the indictment, sexual 
exploitation of a minor for possession of porno- 
graphic images, did not violate defendant’s 
right to substantive due process because the 
trial court could utilize criminal behavior 
shown by a preponderance of the evidence to 
enhance a sentence without violating federal or 
state due process principles. State v. Broadrick, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 678 
(Tenn. Crim. App. Sept. 4, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 84 (Tenn. Jan. 
16, 2019). 

Trial court did not abuse its discretion by 
requiring defendant to register as a sex of- 
fender after he pleaded guilty to statutory rape 
because its comments at the hearings indicated 
that it considered the circumstances surround- 
ing the offense, including that defendant 
pleaded guilty to facts establishing the greater 
offense of solicitation of a minor and he was 
aware of the victim’s age when he sent the text 
message, it provided sufficient articulation of 
its reasons for requiring defendant to register, 
and defendant’s possession of child pornogra- 
phy was established by a preponderance of the 
evidence. State v. Broadrick, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 678 (Tenn. Crim. App. 
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Sept. 4, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 84 (Tenn. Jan. 16, 2019). 

Trial court did not err by concluding that this 
section authorized it to consider evidence of 
images found on defendant’s cell phone, a sepa- 
rate, unrelated offense, or the presentence re- 
port following defendant’s guilty plea to statu- 
tory rape because when making a decision to 
place a defendant on the sex offender registry, 
trial courts had to consider “the facts and 
circumstances surrounding the offense” and 
may consider any additional relevant factors. 
State v. Broadrick, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 678 (Tenn. Crim. App. Sept. 
4, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 84 (Tenn. Jan. 16, 2019). 

Appropriate standard of appellate review for 
a trial court’s determination regarding whether 
a defendant should be required to register as a 
sex offender is an abuse of discretion accompa- 
nied by a presumption of reasonableness. State 
v. Broadrick, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 678 (Tenn. Crim. App. Sept. 4, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 84 (Tenn. Jan. 16, 2019). 

Trial court did not abuse its discretion in 
requiring defendant, who had pled guilty to 
statutory rape and child abuse, to register as a 
sex offender, given that the facts clearly estab- 
lished that defendant committed aggravated 
statutory rape and considering defendant’s de- 
ceptiveness and risk to reoffend, which was 
higher than other similarly situated individu- 
als his age. State v. Nave, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 101 (Tenn. Crim. App. 
Feb. 18, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 410 (Tenn. June 3, 2020). 

After a trial court denied judicial diversion 
when defendant entered a best interest plea to 
statutory rape, although the court did not re- 
peat or emphasize its findings as to the offense 
in the context of its sex offender registry deter- 
mination, the court did not abuse its discretion 
in requiring defendant to register as a sex 
offender because the court considered the rel- 
evant factors and made findings in support of 
its decision regarding the denial of judicial 
diversion and the record was sufficient to sup- 
port the decision as to registration. State v. 
Rankins, — 8.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 589 (Tenn. Crim. App. Sept. 1, 2020). 


8. State Allowed to Reopen Its Proof. 
Trial court did not err in allowing the State to 
reopen its proof and to recall the investigator in 
order to present additional proof of defendant’s 
age an injustice was not done to defendant 
because, for purposes of aggravated statutory 
rape, the State was required to prove that 
defendant was 10 years older than the victim; 
and the State already had presented circum- 
stantial evidence that defendant was at least 
10 years older than the victim. State v. Sexton, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 707 


39-13-507 


(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 209 (Tenn. 
Mar. 26, 2020), cert. denied, Sexton v. Tennes- 
see, 208 L. Ed. 2d 291, —S. Ct. —, — U.S. —, 
2020 U.S. LEXIS 5300 (U.S. Nov. 2, 2020). 
Trial court did not err in allowing the State to 
reopen its proof and to recall the investigator in 
order to present additional proof of defendant’s 
age an injustice was not done to defendant 
because, for purposes of aggravated statutory 
rape, the State was required to prove that 
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defendant was 10 years older than the victim; 
and the State already had presented circum- 
stantial evidence that defendant was at least 
10 years older than the victim. State v. Sexton, 
—§.W.3d —, 2019 Tenn. Crim. App. LEXIS 707 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— §$.W.3d —, 2020 Tenn. LEXIS 209 (Tenn. 
Mar. 26, 2020), cert. denied, Sexton v. Tennes- 
see, 208 L. Ed. 2d 291, —S. Ct. —, — U.S. —, 
2020 U.S. LEXIS 5300 (U.S. Nov. 2, 2020). 


39-13-507. Prohibited uses of sexual assault forensic evidence. 


Sexual assault forensic evidence obtained pursuant to § 39-13-519 may not 


be used: 


(1) To prosecute a sexual assault victim for any misdemeanor offense or any 
offense defined under title 39, chapter 17, part 4; or 

(2) As a basis to search for further evidence of any unrelated misdemeanor 
offense or any offense defined under title 39, chapter 17, part 4, that may have 
been committed by the sexual assault victim. 


History. 
Acts 2021, ch. 362, § 8. 


Compiler’s Notes. 

Former § 39-13-507 (Acts 1989, ch. 591, § 1; 
1990, ch. 980, § 5; 1997, ch. 480, § 1; 1998, ch. 
1068, § 1), concerning the limited spousal ex- 
clusion, was repealed by Acts 2005, ch. 456, 
§ 2, effective June 18, 2005. 


39-13-511. Indecent exposure. 


Acts 2021, ch. 362, § 1 provided that the act 
is known and may be cited as the “Jim Coley 
Protection for Rape Survivors Act”. 


Effective Dates. 
Acts 2021, ch. 362, § 11. July 1, 2021. 


(a)(1) A person commits the offense of indecent exposure who: 
(A) In a public place or on the private premises of another, or so near 
thereto as to be seen from the private premises: 


(i) Intentionally: 


(a) Exposes the person’s genitals or buttocks to another; or 
(6) Engages in sexual contact or sexual penetration as defined in 


§ 39-13-501; and 


(ii) Reasonably expects that the acts will be viewed by another and 


the acts: 


(a) Will offend an ordinary viewer; or 
(b) Are for the purpose of sexual arousal and gratification of the 


defendant; or 


(B)G) Knowingly invites, entices or fraudulently induces the child of 
another into the person’s residence for the purpose of attaining sexual 
arousal or gratification by intentionally engaging in the following 
conduct in the presence of the child: 
(a) Exposure of such person’s genitals, buttocks or female breasts; 
or 
(6) Masturbation; or 
(ii) Knowingly engages in the person’s own residence, in the intended 
presence of any child, for the defendant’s sexual arousal or gratification 
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the following intentional conduct: 
(a) Exposure of the person’s genitals, buttocks or female breasts; or 
(6) Masturbation. 

(2) No prosecution shall be commenced for a violation of subdivision 
(a)(1)(B)Gi)(a) based solely upon the uncorroborated testimony of a witness 
who shares with the accused any of the relationships described in 
§ 36-3-601(5). 

(3) For subdivision (a)(1)(B)G) or (a)(1)(B)(ii) to apply, the defendant must 
be eighteen (18) years of age or older and the child victim must be less than 
thirteen (13) years of age. 

(b)(1) “Indecent exposure,” as defined in subsection (a), is a Class B 

misdemeanor, unless subdivision (b)(2), (b)(3) or (b)(4) applies. 

(2) If the defendant is eighteen (18) years of age or older and the victim is 
under thirteen (13) years of age, indecent exposure is a Class A 
misdemeanor. 

(3) Ifthe defendant is eighteen (18) years of age or older and the victim is 
under thirteen (13) years of age, and the defendant has any combination of 
two (2) or more prior convictions under this section or § 39-13-517, or is a 
sexual offender, violent sexual offender or violent juvenile sexual offender, as 
defined in § 40-39-202, the offense is a Class E felony. 

(4) If the defendant is eighteen (18) years of age or older and the victim is 
under thirteen (13) years of age, and the offense occurs on the property of 
any public school, private or parochial school, licensed day care center or 
other child care facility during a time at which a child or children are likely 
to be present on the property, the offense is a Class E felony. 

(c)(1) A person confined in a penal institution, as defined in § 39-16-601, 

commits the offense of indecent exposure who with the intent to abuse, 

torment, harass or embarrass a guard or staff member: 
(A) Intentionally exposes the person’s genitals or buttocks to the guard 
or staff member; or 
(B) Engages in sexual contact as defined in § 39-13-501. 

(2) For purposes of this subsection (c): 

(A) “Guard” means any sheriff, jailer, guard, correctional officer, or 
other authorized personnel charged with the custody of the person; and 

(B) “Staff member” means any other person employed by a penal 
institution or who performs ongoing services in a penal institution, 
including, but not limited to, clergy, educators, and medical professionals. 

(3) Notwithstanding subsection (b), a violation of this subsection (c) is a 
Class A misdemeanor. 

(d) This section does not apply to a mother who is breastfeeding her child in 
any location, public or private. 

(e) As used in this section, “public place” means a place to which the public 
or a group of persons has access and includes, but is not limited to, highways, 
transportation facilities, schools, places of amusement, parks, places of busi- 
ness, playgrounds and hallways, lobbies, and other portions of apartment 
houses and hotels not constituting rooms or apartments designed for actual 
residence, and a restroom, locker room, dressing room, or shower, designated 
for multi-person, single-sex use. An act is deemed to occur in a public place if 
it produces its offensive or proscribed consequences in a public place. 


39-13-512 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 980, § 33; 
1994, ch. 542, §§ 1-3; 1998, ch. 755, § 1; 1999, 
ch. 189, § 1; 2006, ch. 617, § 2; 2007, ch. 209, 
§ 1; 2009, ch. 414, §§ 1, 2; 2011, ch. 91, § 2; 
2012, ch. 885, § 1; 2012, ch. 1076, § 1; 2019, ch. 
45, §§ 1, 2; 2019, ch: 251, §§ 1, 2: 


Amendments. 

The 2019 amendment, by ch. 45, in (c), sub- 
stituted “guard or staff member” for “guard” in 
the introductory language of (c)(1) and (c)(1)(A); 
and rewrote (c)(2) which read: “For purposes of 
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this subsection (c), “guard” means any sheriff, 
jailer, guard, correctional officer or other autho- 
rized personnel charged with the custody of the 
person.” 

The 2019 amendment by ch. 251 deleted “, as 
defined in § 39-11-106,” following “In a public 
place” at the beginning of (a)(1)(A); and added 
(e). 


Effective Dates. 
Acts 2019, ch. 45, § 3. July 1, 2019. 
Acts 2019, ch. 251, § 3. July 1, 2019. 


NOTES TO DECISIONS 


ANALYSIS 


3 Evidence Sufficient. 
4, Sufficient Indictment. 
5 Indictment Not Duplicitous. 


3. Evidence Sufficient. 

Sufficient evidence supported defendant’s in- 
decent exposure conviction because defendant 
could reasonably expect defendant’s exposed 
buttocks to be seen and to offend an ordinary 
viewer. State v. Johnson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 422 (Tenn. Crim. App. 
July 15, 2019). 


4. Sufficient Indictment. 

Indictment stating an incorrect mens rea for 
indecent exposure was not invalid because (1) 
the indictment stated the correct statute and 
information on the crime’s elements, giving 


sufficient notice of the crime and mens rea, and 
(2) defendant did not seek more specific infor- 
mation. State v. Johnson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 422 (Tenn. Crim. App. 
July 15, 2019). 


5. Indictment Not Duplicitous. 

After making no pre-trial motion alleging an 
indictment was duplicitous, defendant did not 
show the indictment plainly erred because de- 
fendant did not show (1) a clear and unequivo- 
cal rule of law was breached, (2) defendant’s 
substantial right was adversely affected, or (3) 
consideration of the error was necessary to do 
substantial justice, as the indictment’s refer- 
ence to the display of “genitals or buttocks” was 
simply alternate theories. State v. Johnson, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 422 
(Tenn. Crim. App. July 15, 2019). 


39-13-512. Prostitution — Definitions. 


NOTES TO DECISIONS 


ANALYSIS 


3 Promoting Prostitution. 
4. Double Jeopardy. 
5 Lesser-Incured Offense. 


3. Promoting Prostitution. 

Sufficient evidence supported defendant’s 
conviction of promoting prostitution; defendant 
approached the victims, offering to protect 
them and provide them with drugs if they 
worked for him as prostitutes, he took sugges- 
tive photographs of them and posted the pic- 
tures in advertisements for sexual services, he 
provided cash to pay for the hotel rooms rented 
for prostitution, and all money the victims 
made went directly to defendant. State v. Ward, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 152 
(Tenn. Crim. App. Feb. 27, 2020). 


4. Double Jeopardy. 

Both promoting prostitution and trafficking a 
person for a commercial sex act require the 
defendant to cause the victim to perform sexual 
activities in exchange for something of value, 
and although the trafficking statute contains 
the additional requirement that the victim be 
coerced, the promoting prostitution statute 
does not contain an essential element that the 
trafficking statute does not. Any additional 
differences in the wording of the statutes do not 
constitute separate elements and defendant’s 
convictions had to merge. State v. Ward, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 152 
(Tenn. Crim. App. Feb. 27, 2020). 


5. Lesser-Incured Offense. 

All of the statutory elements of promoting 
prostitution are included within the statutory 
elements of trafficking a person for a commer- 


— 
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cial sex act; thus, the trial court erred in  victions were to be merged. State v. Ward, — 
determining promoting prostitution was nota §S.W.3d —, 2020 Tenn. Crim. App. LEXIS 152 
lesser-included offense of trafficking a person (Tenn. Crim. App. Feb. 27, 2020). 

for a commercial sex act, and defendant’s con- 


39-13-5138. Prostitution — Defenses. 


(a) A person commits an offense under this section who engages in prosti- 
tution. 

(b)(1) Prostitution is a Class B misdemeanor. 

(2) Prostitution committed within one hundred feet (100’) of a church or 
within one and one-half (11%) miles of a school, such distance being that 
established by § 49-6-2101, for state-funded school transportation, is a 
Class A misdemeanor. 

(3) A person convicted of prostitution within one and one-half (114) miles 
of a school shall, in addition to any other authorized punishment, be 
sentenced to at least seven (7) days of incarceration and be fined at least one 
thousand dollars ($1,000). 

(c) As used in subsection (b), “school” means all public and private schools 
that conduct classes in any grade from kindergarten through grade twelve 
(K-12). 

(d) Notwithstanding any provision of this section to the contrary, if it is 
determined after a reasonable detention for investigative purposes, that a 
person suspected of or charged with a violation of this section is under eighteen 
(18) years of age, that person is immune from prosecution for prostitution as a 
juvenile or adult. A law enforcement officer who takes a person under eighteen 
(18) years of age into custody for a suspected violation of this section shall, 
upon determination that the person is a minor, provide the minor with the 
telephone number for the Tennessee human trafficking resource center hotline, 
notify the department of children’s services, and release the minor to the 
custody of a parent or legal guardian or transport the minor to a shelter care 
facility designated by the juvenile court judge to facilitate the release of the 
minor to the custody of a parent or legal guardian. 

(e) It is a defense to prosecution under this section that a person charged 
with a violation of this section was so charged for conduct that occurred 
because the person was a victim of an act committed in violation of § 39-13-307 
or § 39-13-309, or because the person was a victim as defined under the 
Trafficking Victims Protection Act (22 U.S.C. § 7102). 


History. immune” for “shall be immune” and inserted “, 
Acts 1989, ch. 591, § 1; 1995, ch. 118, § 1; notify the department of children’s services,” 
2011, ch. 377, § 1; 2012, ch. 891, § 1; 2015, ch. following “resource center hotline”. 


61,9 1: 2015, ie 24.8. 1° 2021. ch. 246, §..1, 
Effective Dates. 


Amendments. Acts 2021, ch. 246, § 2. July 1, 2021. 
The 2021 amendment in (d), substituted “is 


39-13-514. Patronizing prostitution — Unacceptable defenses. 


(a) A person commits an offense under this section: 
(1) Who patronizes prostitution; or 
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(2) When a person patronizes prostitution where the subject of the offense 
is a law enforcement officer or a law enforcement officer eighteen (18) years 
of age or older posing as a minor. 

(b)(1) Patronizing prostitution is a Class A misdemeanor. 

(2) Patronizing prostitution within one and one-half (1.5) miles of a school 
shall, in addition to any other authorized punishment, be punished by no 
less than seven (7) days of incarceration and by a fine of not less than one 
thousand dollars ($1,000). 

(3)(A) Patronizing prostitution from a person who is younger than eigh- 

teen (18) years of age or has an intellectual disability is punishable as 

trafficking for commercial sex acts under § 39-13-309. 

(B) Nothing in this subdivision (b)(3) shall be construed as prohibiting 
prosecution under any other applicable law. 

(c) As used in subsection (b), “school” means all public and private schools 
that conduct classes in any grade from kindergarten through grade twelve 
(K-12). 

(d) It is not a defense to a violation of this section that: 

(1) The subject of the offense is a law enforcement officer; 

(2) The victim of the offense is a minor and consented to the offense; or 

(3) The solicitation was unsuccessful, the conduct solicited was not 
engaged in, or the law enforcement officer could not engage in the solicited 
offense. 


History. Effective Dates. 

Acts 1989, ch. 591, § 1; 1995, ch. 118, § 2; Acts 2019, ch. 123, § 7. July 1, 2019. 
2011; ch.;37'7,,§ 12:;2014)-chn 9575) §$>'1, 222017, 
ch. 169,.§ 1;.2019, ch. 123, $§. 3,)4. 


Amendments. 
The 2019 amendment added (a)(2) and (d)(8). 


39-13-515. Promoting prostitution - Unacceptable defenses. 


(a) A person commits an offense under this section: 

(1) Who promotes prostitution; or 

(2) Who promotes prostitution where the subject of the offense is a law 
enforcement officer or is a law enforcement officer eighteen (18) years of age 
or older posing as a minor. 
(b) Except as provided in subsection (c), promoting prostitution is a Class E 

felony. 

(c) Promoting prostitution is punishable as: 

(1) Trafficking for a commercial sex act under § 39-13-309 if the person 
being promoted is less than eighteen (18) years of age; or 

(2) A Class D felony if the person being promoted has an intellectual 
disability as defined in § 33-1-101. 
(d) It is not a defense to a violation of this section that: 

(1) The subject of the offense is a law enforcement officer; 

(2) The victim of the offense is a minor and consented to the offense; or 

(3) The solicitation was unsuccessful, the conduct solicited was not 
engaged in, or a law enforcement officer could not engage in the solicited 
offense. 


———— — 


— a 


LOT OFFENSES AGAINST PERSON 39-13-519 


History. Effective Dates. 

Acts 1989, ch. 591, § 1; 2011, ch. 377, § 4; Acts 2019, ch. 128, § 7. July 1, 2019. 
2013, ch. 485, § 1; 2014, ch. 646, § 1; 2018, ch. 
1019, § 1; 2019, ch: 123, §§ 5, 6. 


Amendments. 
The 2019 amendment added (a)(2) and (d)(3). 


39-13-519. Forensic medical examination of victims of sexually ori- 
ented crime — Protocol for collection and processing of 
sexual assault evidence kits and hold kits — Electronic 
tracking system — Notification regarding DNA sample and 
match. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Forensic medical examination” means an examination by any health- 
care provider who provides medical care and gathers evidence of a sexually 
oriented crime in a manner suitable for use in a court of law, provided to a 
victim reporting a sexually oriented crime to a healthcare provider; 

(2) “Hold kit” means a sexual assault evidence collection kit of an adult 
victim that is coded with a number rather than a name pending the victim’s 
decision to report the crime to law enforcement authorities, and has not been 
submitted to the state crime lab or similar qualified laboratory; 

(3) “Law enforcement agency” means: 

(A) An established state or local agency that: 

(i) Is responsible and has the duty to prevent and detect crime and 
enforce laws or local ordinances; and 

(ii) Has employees who are authorized to make arrests for crimes 
while acting within the scope of their authority; and 
(B) A campus security force created by an institution of higher educa- 

tion pursuant to § 49-7-118; 

(4) “Sexual assault evidence collection kit” means evidence collected from 
the victim of a sexually oriented crime with a sexual assault evidence 
collection kit provided by the state; 

(5) “Sexually oriented crime” means those crimes listed in § 29-13-118(b); 
and 

(6) “Victim” means a victim of a sexually oriented crime as defined in 
§ 29-13-118(b). 

(b) A victim of a sexually-oriented crime is entitled to a forensic medical 
examination without charge to the victim as provided in § 29-13-118. Within 
twenty-four (24) hours of the conclusion of the forensic examination, the 
healthcare provider shall notify the applicable law enforcement agency that a 
sexual assault evidence collection kit or hold kit is ready for release. Within 
seven (7) days of being notified, the law enforcement agency shall pick up the 
sexual assault evidence collection kit or hold kit for storage or transmission to 
the state crime lab or other similar qualified laboratory for either serology or 
deoxyribonucleic acid (DNA) testing. 

(c)(1) If an adult victim elects not to report the alleged offense to police at the 

time of the forensic medical examination, the sexual assault evidence 

collection kit becomes a hold kit, and the healthcare provider shall assign a 

number to identify the kit rather than use the victim’s name. The healthcare 
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provider shall provide the victim with the identifying number placed on the 
victim’s hold kit; information about where and how long the kit will be 
stored; procedures for making a police report and information about the 
electronic tracking system procured by the Tennessee bureau of investiga- 
tion pursuant to § 38-6-128; contact information for local rape crisis centers, 
if any; and a copy of the rights of a victim of a sexually-oriented crime as set 
forth in § 40-38-119. The hold kit must be released to the appropriate law 
enforcement agency for storage pursuant to subdivision (d)(2). Once a victim 
makes a police report, the law enforcement agency shall change the kit 
status in the system prior to submitting the kit to the state crime lab or other 
similar qualified laboratory for either serology or DNA testing. 

(2) Ifan adult victim reports the alleged offense to the police, or the victim 

is a minor, the healthcare provider shall attach the victim’s name to the 
sexual assault evidence collection kit, and it shall be released to the 
appropriate law enforcement agency. 
(d)(1) The law enforcement agency shall, within thirty (30) days of taking 
possession of the sexual assault evidence collection kit with the victim’s 
name affixed to it, submit the kit to the Tennessee bureau of investigation or 
similar qualified laboratory for either serology or deoxyribonucleic acid 
(DNA) testing. 

(2) Upon receipt of a hold kit with only an identification number attached 
to it, the law enforcement agency shall store the hold kit for a minimum of 
ten (10) years or until the victim makes a police report, whichever event 
occurs first. Once the victim makes a police report, the law enforcement 
agency shall have thirty (30) days from the date of the police report to send 
the sexual assault evidence collection kit to the state crime lab or other 
similar qualified laboratory for either serology or deoxyribonucleic acid 
(DNA) testing. However, no hold kit shall be submitted to the state crime lab 
or similar laboratory for testing until the victim has made a police report. 
(e) Beginning July 1, 2022: 

(1) Alaw enforcement agency, the state crime lab, and any other similar 
qualified laboratory that receives, maintains, stores, or preserves sexual 
assault evidence collection kits or hold kits must participate in the electronic 
tracking system administered by the Tennessee bureau of investigation 
pursuant to § 38-6-128; 

(2) A law enforcement agency receiving a sexual assault evidence collec- 
tion kit after the conclusion of the forensic medical examination must 
provide the victim with a tracking number for the sexual assault evidence 
collection kit, and a copy of the pamphlet created by the Tennessee bureau of 
investigation pursuant to § 38-6-128 explaining how to access and use the 
tracking system and the victim’s right to receive testing status updates of 
the victim’s sexual assault evidence collection kit generated by the Tennes- 
see bureau of investigation or similar qualified laboratory; and 

(3) Alaw enforcement agency receiving a sexual assault evidence collec- 
tion kit or hold kit from a healthcare provider must enter the sexual assault 
evidence collection kit or hold kit into the tracking system within ten (10) 
days of receipt of the evidence from the healthcare provider. The location and 
status of the evidence must be updated in the tracking system by the law 
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enforcement agency and the state crime lab or other similar qualified 
laboratory taking possession of the kit at each step of the process, including 
submission of the evidence to the laboratory for testing, laboratory testing 
status, and evidence disposition following laboratory testing. 

(f) Upon receipt of DNA data analysis results from the Tennessee bureau of 
investigation pursuant to § 38-6-113(d) or similar qualified laboratory, the 
investigating agency must, upon a victim’s request and within a reasonable 
time, notify the victim of whether a DNA sample was obtained from the 
analysis and whether the analysis resulted in a match to a DNA profile in state 
or federal databases, unless disclosure of the information would impede or 


compromise the investigation. 


History. 
Acts 2015, ch. 253, § 1; 2021, ch. 362, §§ 2-7. 


Compiler’s Notes. 

Acts 2021, ch. 362, § 1 provided that the act 
is known and may be cited as the “Jim Coley 
Protection for Rape Survivors Act”. 


Amendments. 

The 2021 amendment in (b), rewrote the 
second sentence, which read: “Upon the conclu- 
sion of the forensic examination, the resulting 
sexual assault evidence collection kit or hold kit 
shall be released to a law enforcement agency 
by a healthcare provider for storage or trans- 
mission to the state crime lab or other similar 


39-13-522. Rape of a child. 


qualified laboratory for either serology or de- 
oxyribonucleic acid (DNA) testing.” and added 
the third sentence; in (c)(1), substituted the 
language beginning “procedures for making a 
police report” for “and the procedures for mak- 
ing a police report” at the end of the second 
sentence, substituted “must” for “shall” in the 
third sentence, and added the last sentence; 
substituted “thirty (30) days” for “sixty (60) 
days” in (d)(1) and (d)(2); substituted “ten (10) 
years’ for “three (3) years” in (d)(2); and added 
(e) and (f). 


Effective Dates. 
Acts 2021, ch. 362, § 11. May 11, 2021, July 
1, 2021. 


(a) Rape of a child is the unlawful sexual penetration of a victim by the 
defendant or the defendant by a victim, if the victim is more than eight (8) 
years of age but less than thirteen (13) years of age. 

(b)(1) Rape of a child is a Class A felony. 

(2)(A) Notwithstanding title 40, chapter 35, a person convicted of a 
violation of this section shall be punished as a Range II offender; however, 
the sentence imposed upon such person may, if appropriate, be within 
Range III but in no case shall it be lower than Range II. 

(B) Section 39-13-525(a) shall not apply to a person sentenced under 


this subdivision (b)(2). 


(C) Notwithstanding any law to the contrary, the board of parole may 
require, as a mandatory condition of supervision for any person convicted 
under this section, that the person be enrolled in a satellite-based 
monitoring program for the full extent of the person’s term of supervision 
consistent with the requirements of § 40-39-302. 


History. 

Acts 1992, ch. 878, § 1; 1997, ch. 406, § 2; 
2005, ch. 353, § 14; 2006, ch. 890, § 22; 2007, 
ch. 501, § 1; 2011, ch. 306, § 1; 2020, ch. 588, 
Sa. 


Amendments. 
The 2020 amendment substituted “eight (8) 
years of age” for “three (3) years of age” in (a). 


Effective Dates. 
Acts 2020, ch. 588, § 3. July 1, 2020. 


39-13-522 
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NOTES TO DECISIONS 


ANALYSIS 


4 Election Required. 

By Election Not Required. 

6. Lesser Included Offenses. 
8 Evidence. 

9. —Sufficient. 

9.5. —Insufficient. 

11. Instructions. 

12. Merger. 

13. Sentence. 


4, Election Required. 

Although the State’s failure to elect the of- 
fenses for which rape of a child convictions were 
sought and the trial court’s failure to provide an 
instruction consistent with an election resulted 
in error, the error was harmless beyond a 
reasonable doubt because the prosecutor’s clos- 
ing argument effectively elected the specific 
incidents for which the State sought each con- 
viction. State v. Breeden, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 627 (Tenn. Crim. App. 
Sept. 21, 2020). 


5. Election Not Required. 

Defendant did not argue prior to appeal that 
the State was required to make an election, 
which waived the issue, but in any event, he 
would not be able to show that his substantial 
rights were violated because he elected to pro- 
ceed with a bench trial and thus he could not 
claim that his constitutional right to a unani- 
mous jury verdict was violated. Furthermore, 
the State only offered proof of one rape, and no 
election was required, and the trial court 
clearly identified the factual bases for the two 
aggravated sexual battery convictions. State v. 
Haven, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. June 19, 2020). 

Failure to make an election on the rape of a 
child charge was harmless beyond a reasonable 
doubt because the victim provided detailed tes- 
timony about only one incident of penetration 
during the timeframe of Count One; and the 
victim’s testimony with regard to the rape that 
occurred on September 2010 was sufficiently 
specific and detailed with regard to time, place, 
and method that there was no reasonable like- 
lihood that some of the jurors might have 
convicted defendant based on her vague and 
generalized assertions that it happened on 
other, unspecified occasions. State v. Fields, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 578 
(Tenn. Crim. App. Aug. 25, 2020). 


6. Lesser Included Offenses. 

Defendant’s petition for post-conviction relief 
alleging that trial counsel was ineffective for 
failing to argue that the State failed to prove 
that the victim was less than 13 years old was 
properly denied because counsel testified that, 


after consulting with and preparing for trial 
with defendant, she chose to pursue a defense 
that the facts failed to show he committed the 
alleged offenses; a strategy of arguing that the 
facts failed to show that defendant had sexually 
penetrated the victim did not turn on a ques- 
tion of the age of the victim; and counsel’s 
strategy proved somewhat successful in that 
defendant was acquitted of rape of a child and 
was convicted of the lesser included offense of 
attempted rape of a child. Russell v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 857 
(Tenn. Crim. App. Nov. 20, 2018). 


8. Evidence. 

Trial court erred by allowing defendant’s wife 
to be cross-examined about another alleged 
rape during defendant’s trial for rape of a child 
because it failed to comply with the require- 
ments of this rule as the State failed to present 
proof that the other accuser had reported her 
allegation prior to the instant victim’s allega- 
tions, and the trial court failed to give a limit- 
ing instruction regarding the cross-examina- 
tion. The error was not harmless because the 
only evidence of defendant’s guilt was the vic- 
tim’s testimony. State v. Mendez, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 14 (Tenn. Crim. 
App. Jan. 7, 2019). 


9. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions of three counts of rape of a 
child, one count of aggravated sexual battery, 
and one count of aggravated burglary; the vic- 
tim testified that a man she did not know came 
into her room and forced her to perform various 
sexual acts and DNA testing established be- 
yond a reasonable doubt that defendant was 
the perpetrator. Furthermore, victim’s mother 
testified that a screen was missing from her 
front window and defendant did not have per- 
mission to enter the home. State v. Morales, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 1103 
(Tenn. Crim. App. Aug. 29, 2012). 

Victim’s testimony that defendant told the 
victim to take off his pajamas and get on top of 
defendant and that defendant “raised up” and 
put the victim’s penis in defendant’s mouth was 
sufficient to support defendant’s conviction for 
rape of a child. State v. Bogle, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 466 (Tenn. Crim. 
App. June 25, 2018). 

Defendant’s rape conviction was supported 
by sufficient evidence, as the jury could have 
determined that defendant engaged in sexual 
penetration by means of cunnilingus, fellatio, 
and vaginal intercourse; defendant raped the 
minor victim almost every other night over four 
years, the victim specifically testified as to 
three instances of sexual abuse by defendant, 
and the jury accredited the victim’s account of 
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abuse and rejected defendant’s denial of the 
same, as was its prerogative. Little v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 662 
(Tenn. Crim. App. Aug. 28, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 767 
(Tenn. Dec. 5, 2018). 

Evidence was sufficient to convict defendant 
of rape of a child, aggravated sexual battery, 
and incest because the 11-year-old victim testi- 
fied that she was forced to perform fellatio on 
defendant, her grandfather; she recalled the 
abuse in detail, was unequivocal in her testi- 
mony, and identified a unique birthmark on 
defendant’s upper thigh; and the inconsisten- 
cies pointed to by defendant involved the vic- 
tim’s terminology of sexually explicit terms, 
and were in no way material to the elements of 
the offense. State v. Harrah, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 723 (Tenn. Crim. App. 
Sept. 24, 2018). 

Evidence supported defendant’s conviction 
for rape of a child because the testimony of the 
minor victim, a forensic interviewer, and a 
nurse examiner, as well as defendant’s confes- 
sion, showed that defendant went into the 
victim’s bedroom, began touching the victim’s 
genital area while the victim was sleeping in 
the victim’s bed, pulled down the victim’s pants 
and began kissing the victim’s vagina, moved 
the victim from the bed onto the floor, and put 
the tip of defendant’s penis into the victim’s 
vagina. State v. Gonzales, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 783 (Tenn. Crim. App. 
Oct. 18, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of child rape because the 
victim testified that she awoke to find defen- 
dant lying on top of her and penetrating her 
vagina with his penis and his fingers, a witness 
testified that he saw defendant lying on top of 
the victim, that he recognized what was going 
on, and that defendant admitted having had 
sexual intercourse with the victim as well as 
having “fingered” her, and defendant admitted 
in his statements to police that he had pen- 
etrated the victim with his penis and with his 
fingers and that he knew at the time that she 
was only 12 years old. State v. Branch, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 898 
(Tenn. Crim. App. Dec. 12, 2018). 

In the death row prisoner’s habeas corpus 
petition, the evidence was sufficient to convict 
defendant of rape of a child as there appeared 
to be human semen found inside the victim’s 
shorts, which were clean when she left the 
house; and her clothing was apparently re- 
moved, suggesting sexual activity. Rogers v. 
Westbrooks, — F. Supp. 2d —, 2019 U.S. Dist. 
LEXIS 49452 (M.D. Tenn. Mar. 25, 2019). 

Evidence was sufficient to convict defendant 
of rape of a child because defendant told an 
officer that he had the seven-year-old victim 
suck his sexual organ; the victim told a nurse 
that defendant put his sexual organ in her 
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mouth; and defendant’s semen was found on 
the victim’s underwear. State v. Rimmer, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 52 
(Tenn. Crim. App. Jan. 24, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of two counts of rape and four 
counts of aggravated sexual battery; the victim 
testified to the acts of abuse by defendant over 
the course of several days, and despite his 
argument to the contrary, it was within the 
jury’s province to accredit the victim’s testi- 
mony and convict him upon that proof. State v. 
Lancaster, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 144 (Tenn. Crim. App. Mar. 7, 2019). 

Sufficient evidence supported defendant’s 
rape of a child conviction because (1) the victim 
testified to multiple acts of penetration, and (2) 
the victim’s testimony was corroborated. State 
v. Todd, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 250 (Tenn. Crim. App. Apr. 17, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
435 (Tenn. Aug. 21, 2019). 

Reasonable jury could conclude that defen- 
dant committed rape of a child and incest 
because during the recorded interview, played 
for the jury at trial, the victim, who was defen- 
dant’s son, again disclosed that defendant had 
forced him to lick her private parts, and the 
victim confirmed at trial that the statements he 
provided in the recorded interview were true; 
the victim’s twin sister also testified that defen- 
dant would take the victim into a room and 
shut the door. State v. Ray, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 263 (Tenn. Crim. App. 
Apr. 24, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated sexual battery, 
incest, and rape of a child because the victim 
testified that defendant, her father, kissed and 
touched her vagina and breasts, put his penis 
in her mouth, licked her vagina, and pen- 
etrated her vagina with his penis. State v. 
Cooper, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 317 (Tenn. Crim. App. May 21, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
468 (Tenn. Sept. 18, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of rape of a child because the 
victim testified that when she was 12 years old 
and spending the night with defendant she 
awoke, defendant was on top of her, and his 
penis was in her vagina. A sexual assault nurse 
examiner testified that the redness she found 
around the victim’s genital area was consistent 
with her disclosure and that when she touched 
the victim’s hymen with a Q-tip she saw a small 
amount of blood. State v. Barnett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 333 (Tenn. Crim. 
App. June 3, 2019). 

Victim’s testimony that defendant took her 
into the bathroom, blindfolded her, told her to 
kneel on the ground with her hands behind her 
back, placed his penis in her mouth, and told 
her to suck on his penis as hard as she could 
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was sufficient to support his conviction for rape 
of a child. State v. Blackwell, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 353 (Tenn. Crim. App. 
June 13, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 334 (Tenn. June 5, 2020). 

Victim’s testimony that defendant took her 
into the bathroom, blindfolded her, told her to 
kneel on the ground with her hands behind her 
back, placed his penis in her mouth, and told 
her to suck on his penis as hard as she could 
was sufficient to support his conviction for rape 
of a child. State v. Blackwell, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 353 (Tenn. Crim. App. 
June 13, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 334 (Tenn. June 5, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of rape of a child, aggravated 
sexual battery, and misdemeanor child abuse; 
the victim, who was four years old at the time of 
the offenses, was consistent in her statements 
that defendant placed his penis in her mouth 
and anus and that he made her wrap her hands 
around his penis and move it up and down, and 
the victim’s trial testimony was also consistent 
with what she told the forensic interviewer. 
State v. Franklin, 585 S.W.3d 431, 2019 Tenn. 
Crim. App. LEXIS 377 (Tenn. Crim. App. June 
28, 2019). 

Evidence that the victim was younger then 
13 years old when defendant, who lived with 
the victim’s mother, covered the victim’s head 
with a pillow and penetrated her vagina with 
his penis was sufficient for the jury to conclude 
beyond a reasonable doubt that defendant was 
guilty of rape of a child. State v. Mayberry, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. July 2, 2019). 

Evidence was sufficient to support defen- 
dant’s rape of a child conviction; the victim 
testified that defendant licked her private part, 
and a jury could easily have inferred that the 
victim was referring to her vagina, and thus a 
rational trier of fact could have found defen- 
dant guilty of rape of a child. State v. Zarate, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 393 
(Tenn. Crim. App. July 5, 2019), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 547 (Tenn. Dec. 
5, 2019). 

Defendant’s convictions of four counts of rape 
of a child and four counts of incest were sup- 
ported by sufficient evidence; the victim de- 
tailed several incidents of sexual abuse that 
occurred while she lived with defendant, her 
father, which alone was sufficient. While no 
corroboration was needed, medical evidence 
also supported her testimony, plus one eyewit- 
ness testified to seeing the victim perform a sex 
act on defendant. State v. Vest, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 807 (Tenn. Crim. 
App. Dec. 30, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 170 (Tenn. Apr. 17, 2020). 

Evidence was sufficient for the jury to find 
that the victim did not consent to defendant’s 
anally penetrating him because the victim tes- 
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tified that defendant told him to perform vari- 
ous sex acts, defendant was the disciplinarian 
of the household, the victim testified that anal 
penetration did not feel right and sometimes 
hurt him, and a nurse testified that when she 
examined the victim two days after the incident 
she observed a three and one-half inch tear at 
the top of the victim’s buttocks consistent with 
them having been forcefully jerked apart. State 
v. Williams, — S.W.38d —, 2020 Tenn. Crim. 
App. LEXIS 15 (Tenn. Crim. App. Jan. 14, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 326 (Tenn. June 5, 2020). 

Evidence was sufficient to establish the vic- 
tim’s age for the rape of a child convictions 
pertaining the three incidents because the vic- 
tim’s date of birth was December 14, 2001, 
meaning that his 13th birthday was December 
14, 2014, and it was undisputed that defendant 
was the victim’s stepfather at the time the 
incidents occurred. State v. Williams, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 15 (Tenn. 
Crim. App. Jan. 14, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 326 (Tenn. June 
5, 2020). 

Evidence that defendant pushed the victim 
onto the futon, applied lubricant to the victim’s 
penis, got on top of the victim, and placed the 
victim’s penis inside the Defendant’s anus 
when the victim was older than age three and 
younger than age 13 was ufficien to support a 
conviction for rape of a child. State v. Ledbetter, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 106 
(Tenn. Crim. App. Feb. 20, 2020). 

Evidence that defendant placed the victim’s 
erect penis in defendant’s mouth and that the 
victim was older than age three and younger 
than age 13 when the event occurred was 
sufficient to support a conviction for rape of a 
child. State v. Ledbetter, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 106 (Tenn. Crim. App. 
Feb. 20, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of rape of a child and incest 
because it was undisputed that defendant was 
the victim’s natural father, the victim testified 
that he was nine when he was abused by his 
father, and in addition to telling his grandpar- 
ents that defendant raped him, he wrote it ona 
piece of paper at school. State v. Strange, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 228 
(Tenn. Crim. App. Apr. 9, 2020). 

Defendant’s convictions for rape and rape of a 
child were supported by evidence that defen- 
dant touched first victim’s vagina when she was 
11 using his fingers, when first victim was 12 
defendant inserted his fingers into her vagina 
to show her where her “cherry” was located, 
defendant regularly checked first victim’s va- 
gina with his fingers, and defendant touched 
second victim’s vagina and clitoris with his 
fingers when she was 10 or 11, touched second 
victim’s vagina on multiple occasions when she 
was between 10 and 12. State v. Robinson, — 
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S.W.3d —, 2020 Tenn. Crim. App. LEXIS 277 
(Tenn. Crim. App. Apr. 21, 2020), appeal denied, 
— $.W.3d —, 2020 Tenn. LEXIS 427 (Tenn. 
Aug. 7, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of rape of a child and aggra- 
vated statutory rape because the victim ac- 
knowledged that defendant’s penis went inside 
her vagina, she said that he used a condom, and 
in text messages exchanged the following day, 
the victim and defendant discussed defendant’s 
use of a condom, that the victim’s vagina was 
hurting, and that defendant only “put [it] in one 
time.” State v. Miller, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 440 (Tenn. Crim. App. June 
17, 2020). 

Evidence supported defendant’s conviction of 
rape of a child; the jury obviously accredited the 
victim’s testimony that defendant vaginally 
penetrated her. State v. Chaves-Abrego, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 422 
(Tenn. Crim. App. June 18, 2020), appeal de- 
nied, State v. Chaves-Abrego, — S.W.3d —, 
2020 Tenn. LEXIS 519 (Tenn. Oct. 7, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of rape of a child and aggra- 
vated sexual battery; both stepchildren testi- 
fied that defendant sexually assaulted them, 
inconsistencies in their testimony were not so 
improbable or unsatisfactory as to have created 
reasonable doubt as a matter of law, and their 
testimony did not have to be corroborated by 
medical testimony. State v. Haven, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 431 (Tenn. 
Crim. App. June 19, 2020). 

Evidence was sufficient to convict defendant 
of rape of a child because, one night in Septem- 
ber 2010, defendant pulled the victim onto his 
lap, pulled out his sexual organ, and asked the 
victim to play with it; defendant penetrated the 
victim’s private parts with his sexual organ; 
and the victim was 12 years old at the time. 
State v. Fields, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 578 (Tenn. Crim. App. Aug. 25, 
2020). 

Convictions for aggravated sexual battery 
and rape of a child were supported by sufficient 
evidence, including evidence that defendant 
began sexually abusing the victim when she 
was six or seven, continued the abuse of some 
years, the abuse included instances where de- 
fendant penetrated the victim vaginally and 
forced her to perform fellatio, and the victim 
suffered from chlamydia and a torn hymen. 
State v. Terrell, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 614 (Tenn. Crim. App. Sept. 17, 
2020). 

Evidence was sufficient to convict defendant 
of three counts of rape of a child because, as to 
the first incident, defendant rubbed his sexual 
organ on her privates, he unsuccessfully at- 
tempted to insert his sexual organ into her 
privates, and she described pain every time 
that he tried, from which the jury could have 
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reasonably inferred that penetration, however 
slight, occurred; as to the second incident, de- 
fendant rubbed his sexual organ on her pri- 
vates and attempted to insert his sexual organ 
into her privates, and the victim described pain 
during the incident; and, as to the third inci- 
dent, defendant pushed the victim’s head down, 
and had her place her mouth on his sexual 
organ. State v. Breeden, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 627 (Tenn. Crim. App. 
Sept. 21, 2020). 

Evidence was sufficient to convict defendant 
of attempted rape of a child because defendant 
sent text messages to the nine-year-old victim 
asking when she wanted to have sex with him; 
a detective began posing as the victim; defen- 
dant messaged the victim to meet him at a 
specific location; when defendant arrived at the 
meeting location and was arrested, he had a 
tube of petroleum jelly, a condom, and an inflat- 
able mattress in his car; and the State was only 
required to prove that defendant believed he 
was going to have sex with a child under the 
age of 13. State v. Holbrooks, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 674 (Tenn. Crim. App. 
Oct. 14, 2020). 

Victim’s testimony that when the victim was 
eight years old the mother took the victim to his 
grandmother’s house, defendant was there and 
came into the victim’s room, immobilized him, 
pulled down his parent, and forced his private 
part into the victim’s anus was sufficient to 
support defendant’s conviction for rape of a 
child. Contrary to defendant’s claim, the date of 
the offense was not an element of the offense. 
State v. Golden, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 692 (Tenn. Crim. App. Oct. 23, 
2020). 

Two victims provided similar accounts to a 
sexual assault nurse examiner, whose physical 
examinations revealed mild redness in the first 
victim’s genital area and severe redness 
throughout the second victim’s genital area. 
Inasmuch as this was sufficient evidence from 
which the jury could find beyond a reasonable 
doubt that defendant sexually penetrated each 
victim, the evidence, viewed in the light most 
favorable to the State, was sufficient to sustain 
defendant’s child rape and incest convictions. 
State v. Henson, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 697 (Tenn. Crim. App. Oct. 28, 
2020). 

There was sufficient evidence to support de- 
fendant’s convictions for rape of a child and 
aggravated sexual battery, as the proof at trial 
revealed the victim woke up and was partially 
undressed and lying on her stomach with her 
knees bent and her waist in the air, defendant 
then put his mouth on the victim’s private part, 
and the abuse occurred when the victim was 
twelve years old. State v. Phillips, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 746 (Tenn. Crim. 
App. Nov. 20, 2020). 
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Evidence was sufficient to support defen- 
dant’s convictions of one count of rape of a child 
and two counts of aggravated sexual battery; 
the minor victims testified about three inci- 
dents of sexual abuse during visits to defen- 
dant’s house so they could play with his daugh- 
ter, and the jury accredited the victims’ 
testimony, finding that defendant had unlawful 
sexual contact with one victim’s vaginal area, 
that he penetrated her vaginal area, and that 
he had unlawful sexual contact with the other 
victim’s vaginal area. State v. Chaves-Abrego, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 5 
(Tenn. Crim. App. Jan. 6, 2021). 

Evidence that the victim awoke to defendant 
with his mouth on the victim’s penis was suffi- 
cient to support defendant’s conviction for rape 
of a child despite the fact that the victim never 
attempted to leave when defendant had placed 
the victim’s hand on defendant’s penis and had 
not reported the incident for over a year. State 
v. King, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 56 (Tenn. Crim. App. Feb. 22, 2021). 

There was sufficient evidence to sustain de- 
fendant’s convictions for attempted rape of a 
child and attempted incest, including the vic- 
tim’s testimony, defendant’s mother’s observa- 
tion of what she perceived as inappropriate 
physical contact between defendant and the 
victim, and numerous texts sent by defendant 
to the victim that could be construed as sexu- 
ally suggestive in nature. State v. Dennis, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 125 
(Tenn. Crim. App. Mar. 31, 2021). 

Evidence was sufficient to convict defendant 
of solicitation of rape of a child as defendant 
asked the victim to perform oral sex on him 
while they were parked at the dead end of a 
street, but she refused. State v. Tomlin, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 145 
(Tenn. Crim. App. Apr. 13, 2021). 

Evidence was sufficient to convict defendant 
of rape of a child for counts 1-6 and 8 because 
defendant penetrated the victim’s vagina with 
his hands, fingers, or his penis. State v. Tomlin, 
—§.W.3d —, 2021 Tenn. Crim. App. LEXIS 145 
(Tenn. Crim. App. Apr. 13, 2021). 


9.5. —Insufficient. 

Evidence was insufficient to support defen- 
dant’s convictions of rape of a child, aggravated 
sexual battery, and incest as to incidents that 
occurred in a bedroom and a basement at a 
certain address because the State’s elected 
dates between which the incident occurred and 
the victim’s age were not sufficiently proven. 
There was no proof of a temporal marker that 
confirmed whether the incidents occurred be- 
fore the State’s elected date of September 22, 
2014 and no questions were asked regarding 
whether the events occurred prior to the vic- 
tim’s 13th birthday in December 2014. State v. 
Williams, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 15 (Tenn. Crim. App. Jan. 14, 2020), 
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appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
326 (Tenn. June 5, 2020). 

Evidence was insufficient to convict defen- 
dant of rape of a child as to count 7 as the victim 
made no allegations of penetration; however, 
the proof was sufficient to establish that defen- 
dant committed the lesser-included offense of 
aggravated sexual battery as the victim said 
that defendant touched her with his fingers, 
and that he also penetrated her with his penis, 
inferring that the area defendant touched was 
her genital area. State v. Tomlin, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 145 (Tenn. Crim. 
App. Apr. 13, 2021). 


11. Instructions. 

Petitioner’s conviction for aggravated sexual 
battery was reversed because trial counsel’s 
failure to request an instruction on misde- 
meanor assault as a lesser-included offense of 
rape of a child was prejudicial to petitioner 
since given the proof, a properly instructed jury 
could have found petitioner guilty of misde- 
meanor assault; the victim’s mother testified 
that she did not see petitioner doing anything 
to the victim, and the jury discredited the 
victim’s claim of penetration. Townsend v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 105 (Tenn. Crim. App. Feb. 20, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
450 (Tenn. July 17, 2020). 

Trial counsel was deficient for not requesting 
lesser-included offenses because he testified 
that he was aware a written request for lesser- 
included offenses was required and simply filed 
to make such a request; petitioner failed to 
show that, but for trial counsel’s deficiency, the 
jury would have convicted him of child abuse as 
a lesser-included offense of rape of a child 
because the physician who examined the victim 
found no signs of bleeding or bruising. 
Townsend v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 105 (Tenn. Crim. App. Feb. 
20, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 450 (Tenn. July 17, 2020). 


12. Merger. 

Trial court did not err by failing to merge 
defendant’s conviction for aggravated sexual 
battery into his conviction for rape of a child 
because the convictions did not arise from the 
same act or transaction, as the incidents oc- 
curred in two separate rooms, there was no 
proof the incidents occurred on the same day, 
and defendant used two different body parts, 
his penis and his fingers, to contact the victim’s 
body. State v. Miller, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 440 (Tenn. Crim. App. June 
17, 2020). 


13. Sentence. 

Record supported the imposition of consecu- 
tive sentences on the basis of defendant’s being 
convicted of three child rapes and one aggra- 
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vated sexual battery against the same minor 
victim. State v. Morales, — S.W.38d —, 2012 
Tenn. Crim. App. LEXIS 1103 (Tenn. Crim. 
App. Aug. 29, 2012). 

Circuit court properly denied defendant’s 
“Motion to Discharge Community Supervision” 
because defendant could not satisfy the proce- 
dural requirements necessary to petition for 
the requested relief where the judgment form 
for his guilty plea to attempted rape of a child 
reflected the imposition of community supervi- 
sion for life, and since defendant’s community 
Supervision sentence began upon the comple- 
tion of his nine-year probationary sentence, his 
motion was premature by approximately 14 
years, he failed to meet the statutory require- 
ments for an illegal sentence, and could not 
establish a colorable claim that would require a 
hearing. State v. Benny S. Towns, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 642 (Tenn. Crim. 
App. Aug. 21, 2018). 

Trial court properly considered enhancing 
defendant’s rape of a child sentences on the 
bases of his position of trust and the physiologi- 
cal injuries to the victim from the repeated 
sexual abuse, which resulted in an unwanted 
pregnancy and an abortion; the 35-year sen- 
tence was consistent with the principles and 
purposes of the Sentencing Act. State v. Kimble, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 826 
(Tenn. Crim. App. Nov. 7, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 122 (Tenn. Feb. 
21, 2019). 

In connection with defendant’s rape of a child 
convictions, the victim viewed defendant as 
being her father and the victim was made 
captive because if she refused defendant’s ad- 
vances, she would be punished, and thus the 
record supported the application of the viola- 
tion of a position of private trust enhancement 
factor. State v. Kimble, — $.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 826 (Tenn. Crim. App. Nov. 
7, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 122 (Tenn. Feb. 21, 2019). 

In connection with defendant’s rape of a child 
convictions, while the trial court did not specifi- 
cally address the defendant’s motive for com- 
mitting these offenses against his step-daugh- 
ter, the record supported application of the 
factor under T.C.A. § 40-35-114(7) given that 
the step-daughter’s pregnancy indicated that 
defendant achieved climax and the transac- 
tional nature of the relationship as described by 
the step-daughter. State v. Kimble, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 826 (Tenn. 
Crim. App. Nov. 7, 2018), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 122 (Tenn. Feb. 
21, 2019). 

In connection with defendant’s rape of a child 
convictions, the record did not support the 
application of the vulnerability enhancement 
factor; the trial court applied this factor be- 
cause the victim was at best 11 years of age and 
in middle school when the abuse began and 
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because she viewed defendant as her father, 
such that the trial court’s only additional con- 
sideration beyond the victim’s age was the 
nature of the relationship between the two. 
State v. Kimble, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 826 (Tenn. Crim. App. Nov. 7, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 122 (Tenn. Feb. 21, 2019). 

Because the rape of a child necessarily in- 
volved mental suffering — or at least a threat of 
such — within the meaning of serious bodily 
injury, the mitigating factor under T.C.A. § 40- 
35-113(1) was inapplicable to defendant’s of- 
fenses. State v. Kimble, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 826 (Tenn. Crim. App. 
Nov. 7, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 122 (Tenn. Feb. 21, 2019). 

Defendant’s within-range 40-year sentence 
for rape of a child was upheld; although the 
trial court was incorrect in stating that defen- 
dant raped the victim vaginally, this did not 
negate his sentence, as the trial court consid- 
ered the appropriate principles and enhance- 
ment factors, including that defendant abused 
a position of trust, and the enhancement fac- 
tors, which defendant did not contest, were 
appropriately applied. State v. Franklin, 585 
S.W.3d 431, 2019 Tenn. Crim. App. LEXIS 377 
(Tenn. Crim. App. June 28, 2019). 

Defendant was statutorily mandated to be 
sentenced as a Range II offender and evidence 
that defendant was in a position of trust at the 
time of the crime, having lived with the victim 
and her mother, supported the imposition of the 
maximum sentence in the range. State v. May- 
berry, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. July 2, 2019). 

Defendant’s 30-year sentence for rape of a 
child was upheld; it was within the range, 
defendant did not challenge the trial court’s 
consideration of two enhancement factors, and 
the trial court considered the relevant prin- 
ciples of sentencing. State v. Zarate, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 393 (Tenn. 
Crim. App. July 5, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 547 (Tenn. Dec. 5, 
2019). 

As a Range II multiple offender convicted of a 
Class A felony, defendant was subject to a 
sentencing range of 25-40 years for his rape of a 
child convictions, and his sentence of 33 years 
for each rape conviction and five years for each 
incest conviction, with two 33-year sentences to 
run consecutively, was upheld; defendant had a 
prior history of misdemeanor convictions and 
he occupied a position of trust, and given the 
physical and mental damage the victim suf- 
fered, consecutive sentencing was appropriate. 
State v. Vest, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 807 (Tenn. Crim. App. Dec. 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 170 (Tenn. Apr. 17, 2020). 

Because defendant was sentenced as a Range 
I standard offender with a sentence maximum 
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of 25 years for a Class A felony, and because the 
2009 and 2010 versions of the sentencing range 
statute required a minimum sentence of 25 
years, the trial court properly sentenced defen- 
dant to 25 years on both counts of rape of a 
child. State v. Brady, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 232 (Tenn. Crim. App. Apr. 
13, 2020). 

Trial court did not abuse its discretion in 
ordering defendant’s sentences to be run con- 
secutively because defendant was convicted of 
two or more statutory offenses involving sexual 
abuse of a minor, specifically rape of a child; 
defendant was the victim’s father figure; and 
the victim had contemplated suicide. State v. 
Brady, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 232 (Tenn. Crim. App. Apr. 13, 2020). 

Defendant’s 30-year sentence for rape of a 
child was presumptively reasonable, as it was 
less than six months above the mean sentence 
for all similar offenders as shown in defen- 
dant’s statistical evidence, which disparity was 
not excessive. The sentence was also within the 
range of punishment for a Range II offender 
and he did not contest the trial court’s applica- 
bility of the position of trust enhancement 
factor or the trial court’s conclusion that he 
lacked potential for rehabilitation or treat- 
ment. State v. Chaves-Abrego, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 422 (Tenn. Crim. 
App. June 18, 2020), appeal denied, State v. 
Chaves-Abrego, — S.W.3d —, 2020 Tenn. 
LEXIS 519 (Tenn. Oct. 7, 2020). 

Defendant’s sentence of 30 years fell within 
the statutory range for rape and his sentence of 
10 years fell within the range for aggravated 
sexual battery, and the trial court considered 
the evidence mandated by statute and found 
the sentences in part based on defendant’s 
relationship with the victims, his stepchildren; 
even though the trial court committed errors in 
application of enhancement factors, which the 
State conceded as there were no multiple vic- 
tims and vulnerability was not proven, the 
sentences were not an abuse of discretion. State 
v. Haven, — 8.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 481 (Tenn. Crim. App. June 19, 2020). 

Because defendant was a Range I offender, 
and the rape of a child offense occurred before 
January 1, 2012, under a former version of this 
statute, the minimum statutory sentence of 25 
years for defendant was also the maximum 
possible sentence, and the trial court erred in 
imposing a Range II sentence of 28 years. State 
v. Fields, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 578 (Tenn. Crim. App. Aug. 25, 2020). 
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Trial court did not abuse its discretion by 
imposing consecutive sentencing because de- 
fendant committed two or more offenses involv- 
ing sexual abuse of a minor during a two-day 
period; and the victim stated that she had been 
emotionally scarred and that the abuse de- 
stroyed her life and mental health. State v. 
Breeden, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 627 (Tenn. Crim. App. Sept. 21, 2020). 

Regarding’s defendant’s sentences for rape 
and aggravated sexual battery, enhancement 
factor (14) applied because defendant occupied 
a position of private trust with the victims; 
although the trial court made no findings rela- 
tive to defendant’s being in a position of private 
trust with the victims, the record demonstrated 
that the victims were friends with defendant’s 
children and that they regularly visited and 
had overnight stays with his children. State v. 
Chaves-Abrego, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 5 (Tenn. Crim. App. Jan. 6, 2021). 

Trial court did not err in ordering defendant 
to serve his 10-year sentence for aggravated 
sexual battery of one victim concurrently with 
his 30-year sentence for rape of a child, but that 
he serve his 10-year sentence for aggravated 
sexual battery of the other child consecutive to 
the 30-year sentence, for a total 40-year sen- 
tence; he used his own daughter to gain access 
to the victims, he did not contest that the 
physical and mental damage to the victims was 
an aggravating circumstance, and he had prior 
convictions for sexual offenses involving chil- 
dren. State v. Chaves-Abrego, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 5 (Tenn. Crim. 
App. Jan. 6, 2021). 

Enhancement factors applied to defendant’s 
sentences for rape and aggravated sexual bat- 
tery, and the trial court imposed a sentence of 
30 years, just five years above the minimum 
punishment for rape, and 10 years, just two 
years above the minimum punishment for ag- 
gravated sexual battery; despite one aggravat- 
ing factor not applying to the aggravated sexual 
battery conviction, given the other applicable 
factors, no abuse of discretion was found. State 
v. Chaves-Abrego, — S.W.38d —, 2021 Tenn. 
Crim. App. LEXIS 5 (Tenn. Crim. App. Jan. 6, 
2021). 

Record supported the application of enhance- 
ment factor (7) to the rape of a child convictions 
because defendant promised the victim re- 
wards and bought things for her when she 
complied with his sexual requests; and he 
bought her a provocative Halloween costume 
that was inappropriate for her age. State v. 
Tomlin, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 145 (Tenn. Crim. App. Apr. 13, 2021). 


39-13-523. Punishment for certain sex offenders. 


(a) As used in this section, unless the context otherwise requires: 


(1) “Aggravated rapist” 
§ 39-13-502; 


means 


a person convicted of violating 


<8 tt ore al 


207 OFFENSES AGAINST PERSON 39-13-5238 


(2) “Child rapist” means a person convicted one (1) or more times of rape 
of a child as defined by § 39-13-522; 

(3) “Child sexual predator” means a person who: 

(A) Is convicted in this state of committing an offense on or after July 1, 
2007, that is classified in subdivision (a)(5) as a predatory offense; and 

(B) Has one (1) or more prior convictions for an offense classified in 
subdivision (a)(5) as a predatory offense; 

(4) “Multiple rapist” means a person convicted two (2) or more times of 
violating § 39-13-5038, or a person convicted at least one (1) time of violating 
§ 39-13-502 and at least one (1) time of violating § 39-13-5083; 

(5) “Predatory offenses” means: 

(A) Aggravated sexual battery under § 39-13-504(a)(4); 

(B) Statutory rape by an authority figure under § 39-13-5382; 

(C) Sexual battery by an authority figure under § 39-13-527; 

(D) Solicitation of a minor to commit a sex offense under § 39-13-528; 

(E) Solicitation of a minor to perform sex acts under § 39-13-529; 

(F) Aggravated statutory rape under § 39-13-506(c); and 

(G) Trafficking for commercial sex act under § 39-13-309; 

(6)(A) “Prior convictions” means that the person serves and is released or 

discharged from a separate period of incarceration or supervision for the 

commission of a predatory offense classified in subdivision (a)(5) prior to 

committing another predatory offense classified in subdivision (a)(5). 

(B) “Prior convictions” includes convictions under the laws of any other 
state, government or country that, if committed in this state, would 
constitute a predatory offense as classified in subdivision (a)(5). If a felony 
from a jurisdiction other than Tennessee is not a named predatory offense 
as classified in subdivision (a)(5) in this state, it shall be considered a prior 
conviction if the elements of the felony are the same as the elements for an 
offense classified as a predatory offense; and 
(7) “Separate period of incarceration or supervision” includes a sentence 

to any of the sentencing alternatives set out in § 40-35-104(c)(3)-(9). Any 
offense designated as a predatory offense pursuant to subdivision (a)(5) shall 
be considered as having been committed after a separate period of incar- 
ceration or supervision if the predatory offense was committed while the 
person was: 

(A) On probation, parole or community correction supervision for a 
predatory offense; 

(B) Incarcerated for a predatory offense; 

(C) Assigned to a program whereby the person enjoys the privilege of 
supervised release into the community, including, but not limited to, work 
release, educational release, restitution release or medical furlough for a 
predatory offense; or 

(D) On escape status from any correctional institution when incarcer- 
ated for a predatory offense; 

(b) Notwithstanding any other law to the contrary, a child sexual predator, 
aggravated rapist, multiple rapist or a child rapist shall be required to serve 
the entire sentence imposed by the court undiminished by any sentence 
reduction credits the person may be eligible for or earn. A child sexual predator, 
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aggravated rapist, multiple rapist or a child rapist shall be permitted to earn 
any credits for which the person is eligible and the credits may be used for the 
purpose of increased privileges, reduced security classification, or for any 
purpose other than the reduction of the sentence imposed by the court. 

(c) Title 40, chapter 35, part 5, regarding release eligibility status and 
parole, shall not apply to or authorize the release of a child sexual predator, 
aggravated rapist, multiple rapist or child rapist prior to service of the entire 
sentence imposed by the court. 

(d) Nothing in title 41, chapter 1, part 5 shall give either the governor or the 
board of parole the authority to release or cause the release of a child sexual 
predator, aggravated rapist, multiple rapist or child rapist prior to service of 
the entire sentence imposed by the court. 

(e)(1) The provisions of this section requiring child sexual predators to serve 

the entire sentence imposed by the court shall only apply if at least one (1) 

of the required offenses occurs on or after July 1, 2007. 

(2) The provisions of this section requiring multiple rapists to serve the 
entire sentence imposed by the court shall only apply if at least one (1) of the 
required offenses occurs on or after July 1, 1992. 

(3) The provisions of this section requiring aggravated rapists to serve the 
entire sentence imposed by the court shall only apply if the required offense 
occurs on or after July 1, 2012. 


History. Effective Dates. 

Acts 1992, ch. 878, § 1; 1998, ch. 1049, § 10; Acts 2021, ch. 210, § 2. July 1, 2021. 
2007, ch. 525, § 1; 2012, ch. 1073, §§ 2-5; 2021, 
cho 210; 8.8 


Amendments. 
The 2021 amendment added (a)(5)(G). 


39-13-524. Sentence of community supervision for life. 


(a) In addition to the punishment authorized by the specific statute prohib- 
iting the conduct, a person shall receive a sentence of community supervision 
for life who, on or after: : 

(1) July 1, 1996, commits a violation of § 39-13-502, § 39-13-5038, § 39- 

13-504, or § 39-13-522; 

(2) July 1, 2010, commits a violation of § 39-13-531; 
(3) The applicable date as provided in subdivision (a)(1) or (a)(2) attempts 

to commit a violation of any of the sections enumerated in subdivision (a)(1) 

or (a)(2); or 

(4) July 1, 2021, facilitates the commission of a violation of § 39-13-522 or 

§ 39-13-531. 

(b) The judgment of conviction for all persons to whom subsection (a) applies 
shall include that the person is sentenced to community supervision for life. 

(c) The sentence of community supervision for life shall commence immedi- 
ately upon the expiration of the term of imprisonment imposed upon the 
person by the court or upon the person’s release from regular parole supervi- 
sion, whichever first occurs. 

(d)(1) A person on community supervision shall be under the jurisdiction, 

supervision and control of the department of correction in the same manner 
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as a person under parole supervision. The department is authorized on an 
individual basis to establish such conditions of community supervision as 
are necessary to protect the public from the person’s committing a new sex 
offense, as well as promoting the rehabilitation of the person. 

(2) The department is authorized to impose and enforce a supervision and 
rehabilitation fee upon a person on community supervision similar to the fee 
imposed by § 40-28-201. To the extent possible, the department shall set the 
fee in an amount that will substantially defray the cost of the community 
Supervision program. The department shall also establish a fee waiver 
procedure for hardship cases and indigency. 


History. 

Acts 1996, ch. 972, § 1; 1998, ch. 1049, § 11; 
2O1G e646," 152012, chi'727,'8 1522021, chy 
525, § 1. 


Amendments. 
The 2021 amendment added (a)(4). 


Effective Dates. 
Acts 2021, ch. 525, § 3. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


In General. 
Guilty Plea. 
Illegal Sentence. 


ora 


2. In General. 

Circuit court properly denied defendant’s 
“Motion to Discharge Community Supervision” 
because defendant could not satisfy the proce- 
dural requirements necessary to petition for 
the requested relief where the judgment form 
for his guilty plea to attempted rape of a child 
reflected the imposition of community supervi- 
sion for life, and since defendant’s community 
supervision sentence began upon the comple- 
tion of his nine-year probationary sentence, his 
motion was premature by approximately 14 
years, he failed to meet the statutory require- 
ments for an illegal sentence, and could not 
establish a colorable claim that would require a 
hearing. State v. Benny S. Towns, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 642 (Tenn. Crim. 
App. Aug. 21, 2018). 


4. Guilty Plea. 

Trial court erred by summarily dismissing 
defendant’s motion to withdraw his guilty 
pleas; the trial court did not explain how the 
issue of defendant not being advised of commu- 
nity supervision for life could have been previ- 
ously litigated when no court ever held a hear- 


ing to address it. State v. Jackson, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 32 (Tenn. Crim. 
App. Jan. 24, 2020). 


5. Illegal Sentence. 

Habeas corpus court properly dismissed de- 
fendant’s petition for writ of habeas corpus 
relief because he failed to show any illegality on 
the face of the judgment, any argument that he 
was adequately advised regarding the commu- 
nity supervision for life requirement was not 
cognizable in a habeas corpus proceeding, the 
voluntariness of his plea was not a cognizable 
basis for habeas corpus relief inasmuch as it 
required proof beyond the face of the judgment, 
and he was not entitled to tolling of the post- 
conviction statute of limitations or the due 
process clause. Jordan v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 921 (Tenn. Crim. 
App. Dec. 26, 2018). 

Judgment did not provide for a sentence 
including community supervision for life, which 
rendered petitioner’s sentence illegal, and be- 
cause the judgment was void, the trial court 
had jurisdiction to amend or correct that judg- 
ment; however, the amended judgment, which 
properly provided for community supervision 
for life, was not void, and the fact that peti- 
tioner was unaware of the amendment did not 
render the amended judgment void, and he was 
not entitled to habeas corpus relief. Fish v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 373 (Tenn. Crim. App. June 27, 2019). 
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39-13-525. Release from community supervision. 


NOTES TO DECISIONS 


1. Time Limit. 

Circuit court properly denied defendant’s 
“Motion to Discharge Community Supervision” 
because defendant could not satisfy the proce- 
dural requirements necessary to petition for 
the requested relief where the judgment form 
for his guilty plea to attempted rape of a child 
reflected the imposition of community supervi- 
sion for life, and since defendant’s community 


supervision sentence began upon the comple- 
tion of his nine-year probationary sentence, his 
motion was premature by approximately 14 
years, he failed to meet the statutory require- 
ments for an illegal sentence, and could not 
establish a colorable claim that would require a 
hearing. State v. Benny S. Towns, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 642 (Tenn. Crim. 
App. Aug. 21, 2018). 


39-13-527. Sexual battery by an authority figure. 


NOTES TO DECISIONS 


ANALYSIS 


Evidence Sufficient. 
Sentencing. 

Lesser Included Offenses. 
Double Jeopardy. 


Pyseet a Ter: 


1. Evidence Sufficient. 

First victim’s testimony that defendant 
touched her breasts between the ages of thir- 
teen and fourteen almost twice and second 
victim’s testimony that, between the ages of 
thirteen and fourteen, defendant touched her 
breasts on more than one occasion was suffi- 
cient to support defendant’s convictions for two 
counts of sexual battery by an authority figure. 
State v. Robinson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 277 (Tenn. Crim. App. Apr. 
21, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 427 (Tenn. Aug. 7, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of sexual battery by an au- 
thority figure because it showed that after 
giving the victim pills defendant tried to put 
the victim’s mother’s lacy bra on the victim and 
asked her to put on thong underwear, when the 
victim refused to wear the thong, defendant 
undressed her completely, and defendant then 
squeezed the victim’s bare breasts, claiming he 
was checking for breast cancer. State v. Frank- 
lin, — §.W.3d —, 2020 Tenn. Crim. App. LEXIS 
362 (Tenn. Crim. App. May 21, 2020). 

There was sufficient evidence to support de- 
fendant’s conviction for sexual battery by an 
authority figure, where defendant massaged 
the victim’s breasts with his mouth and hands, 
made the victim touch his penis with her 
hands. and ejaculated onto the victim’s stom- 
ach, and his DNA was found on a baby wipe the 
victim used to clean her stomach. State v. 
Hodges, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 151 (Tenn. Crim. App. Apr. 14, 2021). 


2. Sentencing. 

Trial court properly ordered consecutive sen- 
tencing because the record supported its con- 
clusion that the nature and scope of the sexual 
contact warranted consecutive sentencing; de- 
fendant did not contest the victim’s version of 
events and admitted sending several photo- 
graphs of his penis to the victim, and the victim 
testified that as a result of the abuse, she 
developed depression, anxiety, and insomnia, 
began losing her hair due to the stress, and 
stopped eating. State v. Patton, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 322 (Tenn. Crim. 
App. May 7, 2020). 

Because the enhancement factor in T.C.A. 
§ 40-35-114(7) was an essential element of 
both sexual battery and soliciting sexual exploi- 
tation of a minor, the trial court could not use it 
to enhance defendant’s sentences; however, it 
did not err by sentencing defendant because the 
abuse occurred over an extended period of time 
and in defendant’s patrol car, and with regard 
to soliciting sexual exploitation of a minor, the 
trial court also applied the enhancement factor 
in § 40-35-114(14). State v. Patton, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 322 (Tenn. 
Crim. App. May 7, 2020). 

Alternative sentences was not appropriate 
because confinement was necessary to avoid 
depreciating the seriousness of the offense and 
particularly suited to provide an effective de- 
terrence to others likely to commit similar 
offenses; defendant was a forty-five-year-old 
police officer and the father of the fifteen-year- 
old victim’s friend, and the psychosexual as- 
sessment was not particularly favorable to his 
potential for rehabilitation. State v. Patton, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 322 
(Tenn. Crim. App. May 7, 2020). 

In a case in which defendant was convicted of 
aggravated sexual battery, solicitation of a mi- 
nor, sexual battery by an authority figure, and 
11 counts each of statutory rape by an authority 
figure, incest, and rape, defendant’s effective 
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sentence of 52 years’ incarceration was not 
excessive because the trial court correctly ap- 
plied the enhancement factors that defendant, 
the victim’s stepfather, abused a position of 
private trust; and, although the court found 
that defendant’s girlfriend was an emotionally 
troubled young lady who was taken advantage 
of by defendant, and that her testimony did not 
serve as mitigating evidence, the court did not 
consider her testimony against defendant as 
evidence supporting enhancement. State v. Ma- 
son, — 8.W.3d —, 2020 Tenn. Crim. App. LEXIS 
582 (Tenn. Crim. App. Aug. 25, 2020). 


3. Lesser Included Offenses. 

Defendant’s convictions of sexual battery by 
an authority figure should have been merged to 
reflect three counts of statutory rape by an 
authority figure because each offense did not 
contain a distinct element from the other. State 
v. Williams, — S.W.38d —, 2020 Tenn. Crim. 
App. LEXIS 15 (Tenn. Crim. App. Jan. 14, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 326 (Tenn. June 5, 2020). 
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Trial court improperly merged aggravated 
statutory rape, statutory rape by an authority 
figure, sexual battery by an authority figure, 
and incest into the rape convictions because 
each of the convictions required elements per- 
taining to the ages of the victim and defendant 
and relationship that rape did not, and they did 
not require proof of non-consent. State v. Wil- 
hams, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 15 (Tenn. Crim. App. Jan. 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
326 (Tenn. June 5, 2020). 


7. Double Jeopardy. 

Defendant’s conviction of sexual battery by 
an authority figure did not violate double jeop- 
ardy because defendant could not show that he 
was punished twice for the same conduct, an 
inconsistent jury verdict was not a basis for 
relief, and he was found not guilty of a touching 
regarding one part of the victim’s body and 
guilty of a touching regarding another part of 
the victim’s body. State v. Franklin, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 362 (Tenn. 
Crim. App. May 21, 2020). 


39-13-528. Offense of solicitation of a minor. 


NOTES TO DECISIONS 


ANALYSIS 


1. Evidence Sufficient. 
Zs Attempts. 
4, Sentencing. 


1. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of solicitation of a minor to 
engage in aggravated statutory rape because it 
showed that he sent multiple text message to 
the 14-year-old victim over the course of a few 
days in an attempt to induce her to meet him 
for sex in a park. Defendant admitted at trial 
that he was attempting to induce the victim to 
meet him in the park to show his son that she 
was willing to cheat on him with defendant, 
and defendant admitted that he intentionally 
sent the text messages knowing that he was 
more than 10 years older than the victim. State 
v. Weldon, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 507 (Tenn. Crim. App. July 9, 2018). 

Sufficient evidence supported defendant’s ag- 
gravated sexual battery and solicitation of a 
minor convictions because defendant (1) told 
the victim what sex felt like and how to en- 
hance oral sex, and (2) exposed his penis to the 
victim and asked the victim to touch it. State v. 
Todd, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 250 (Tenn. Crim. App. Apr. 17, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
435 (Tenn. Aug. 21, 2019). 

Evidence was sufficient to convict defendant 
of solicitation of a minor because, given defen- 


dant’s direct request for a photograph of the 
victim’s breasts, and the victim’s role in the 
photography, the evidence showed that defen- 
dant attempted to induce the victim to produce 
a lascivious exhibition of her breasts. State v. 
Mason, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 582 (Tenn. Crim. App. Aug. 25, 2020). 


2. Attempts. 

Trial court erred in convicting defendant of 
attempted solicitation of a minor because the 
crime did not exist since the solicitation statute 
itself prohibited an attempt. State v. Wheeler, 
—§.W.3d —, 2021 Tenn. Crim. App. LEXIS 153 
(Tenn. Crim. App. Apr. 15, 2021). 


4, Sentencing. 

In a case in which defendant was convicted of 
aggravated sexual battery, solicitation of a mi- 
nor, sexual battery by an authority figure, and 
11 counts each of statutory rape by an authority 
figure, incest, and rape, defendant’s effective 
sentence of 52 years’ incarceration was not 
excessive because the trial court correctly ap- 
plied the enhancement factors that defendant, 
the victim’s stepfather, abused a position of 
private trust; and, although the court found 
that defendant’s girlfriend was an emotionally 
troubled young lady who was taken advantage 
of by defendant, and that her testimony did not 
serve as mitigating evidence, the court did not 
consider her testimony against defendant as 
evidence supporting enhancement. State v. Ma- 
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son, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
582 (Tenn. Crim. App. Aug. 25, 2020). 
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39-13-529. Offense of soliciting sexual exploitation of a minor — Ex- 
ploitation of a minor by electronic means. 


NOTES TO DECISIONS 


4. Sentencing. 

Trial court properly ordered consecutive sen- 
tencing because the record supported its con- 
clusion that the nature and scope of the sexual 
contact warranted consecutive sentencing; de- 
fendant did not contest the victim’s version of 
events and admitted sending several photo- 
graphs of his penis to the victim, and the victim 
testified that as a result of the abuse, she 
developed depression, anxiety, and insomnia, 
began losing her hair due to the stress, and 
stopped eating. State v. Patton, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 322 (Tenn. Crim. 
App. May 7, 2020). 

Alternative sentences was not appropriate 
because confinement was necessary to avoid 
depreciating the seriousness of the offense and 
particularly suited to provide an effective de- 
terrence to others likely to commit similar 
offenses; defendant was a forty-five-year-old 


police officer and the father of the fifteen-year- 
old victim’s friend, and the psychosexual as- 
sessment was not particularly favorable to his 
potential for rehabilitation. State v. Patton, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 322 
(Tenn. Crim. App. May 7, 2020). 

Because the enhancement factor in T.C.A. 
§ 40-35-114(7) was an essential element of 
both sexual battery and soliciting sexual exploi- 
tation of a minor, the trial court could not use it 
to enhance defendant’s sentences; however, it 
did not err by sentencing defendant because the 
abuse occurred over an extended period of time 
and in defendant’s patrol car, and with regard 
to soliciting sexual exploitation of a minor, the 
trial court also applied the enhancement factor 
in § 40-35-114(14). State v. Patton, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 322 (Tenn. 
Crim. App. May 7, 2020). 


39-13-530. Forfeiture of any conveyance or real or personal property 
used in a sexual offense committed against minors — Child 
abuse fund. 


(a)(1) Any conveyance or real or personal property used in the commission of 

an offense under this part, is subject to judicial forfeiture under chapter 11, 

part 7 of this title; provided, however, that the offense is committed against 

a person under eighteen (18) years of age and was committed on or after July 

1, 2006. 

(2) Any conveyance or personal property used in the commission of a 
violation of § 40-39-211 committed on or after July 1, 2012, by a sexual 
offender or violent sex offender, as defined in § 40-39-202, whose victim was 
a minor, is, upon conviction, subject to judicial forfeiture as provided in 
chapter 11, part 7 of this title. 

(b) The proceeds from all forfeitures made pursuant to this section shall be 
transmitted to the general fund, where there is established a general fund 
reserve to be allocated through the general appropriations act, which shall be 
known as the child abuse fund. Moneys from the fund shall be expended to 
fund activities authorized by this section. Any revenues deposited in this 
reserve shall remain in the reserve until expended for purposes consistent with 
this section, and shall not revert to the general fund at the end of the fiscal 
year. Any excess revenues or interest earned by the revenues shall not revert 
at the end of the fiscal year, but shall remain available for appropriation in 
subsequent fiscal years. Any appropriation from the reserve shall not revert to 
the general fund at the end of the fiscal year, but shall remain available for 
expenditure in subsequent fiscal years. 
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(c) The general assembly shall appropriate, through the general appropria- 
tions act, fifty percent (50%) of the moneys from the child abuse fund to the 
department of finance and administration for the child advocacy center fund to 
be used for child advocacy centers. The appropriations shall be specifically 
earmarked for the purposes set out in subsection (d). 

(d) All moneys appropriated from the child advocacy center fund shall be 
used exclusively by the department to provide grants to child advocacy centers 
that are incorporated as a not-for-profit organization, are tax-exempt under 
§ 501 of the Internal Revenue Code, and that have provided child advocacy 
services for at least six (6) months prior to the application for funds under this 
subsection (d). The commissioner of finance and administration shall promul- 
gate rules and regulations in accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5, for the distribution and use of 
the grant funds provided by it. The grants shall be for the purpose of providing 
funding for the continuation of existing programs and services, the creation of 
new programs and services and the training of personnel in child advocacy 
centers. 

(e) The general assembly shall appropriate, through the general appropria- 
tions act, twenty-five percent (25%) of the moneys from the child abuse fund to 
the department of finance and administration for the court appointed special 
advocate (CASA) fund. The appropriations shall be specifically earmarked for 
the purposes set out in subsection (f). 

(f) All moneys appropriated from the CASA fund shall be used exclusively by 
the department to provide grants to CASA programs that are incorporated as 
a not-for-profit organization, are tax-exempt under § 501 of the Internal 
Revenue Code and that have provided CASA services for at least six (6) months 
prior to the application for funds under this subsection (f). The commissioner 
of finance and administration shall promulgate rules and regulations in 
accordance with the Uniform Administrative Procedures Act for the distribu- 
tion and use of the grant funds provided by it. The grants shall be for the 
purpose of providing funding for the continuation of existing programs and 
services, the creation of new programs and services and the training of 
personnel and volunteers in CASA programs. 

(g) The general assembly shall appropriate, through the general appropria- 
tions act, twenty-five percent (25%) of the moneys from the child abuse fund to 
the department of finance and administration for the child abuse prevention 
fund. The appropriations shall be specifically earmarked for the purposes set 
out in subsection (h). 

(h) All moneys appropriated from the child abuse prevention fund shall be 
used exclusively by the department to provide a grant to Prevent Child Abuse 
Tennessee; provided, that it is incorporated as a not-for-profit organization, is 
tax-exempt under § 501 of the Internal Revenue Code (26 U.S.C. § 501), and 
that it has provided child abuse prevention services for at least six (6) months 
prior to the application for funds under this subsection (h). The commissioner 
of finance and administration shall promulgate rules and regulations in 
accordance with the Uniform Administrative Procedures Act for the distribu- 
tion and use of the grant funds provided by it. The grants shall be for the 
purpose of providing funding for the continuation of existing programs and 
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services, the creation of new programs and services and the training of 
personnel to plan and carry out a comprehensive statewide child abuse 
prevention program that includes emphasis on primary and secondary preven- 
tion strategies and includes evaluation strategies to assess the effectiveness of 
prevention activities. 

(i) All recipients of funding from the child abuse fund and its subsidiary 
funds, the child advocacy centers fund, the CASA fund and the child abuse 
prevention fund, shall collaborate with each other and also with the depart- 
ment of children’s services, the department of children’s services’ child abuse 
prevention advisory committee, the child sexual abuse task force established 
by § 37-1-603(b)(1), the commission on children and youth, the governor’s 
office of children’s care coordination, and other appropriate state and local 
service providers in the planning and implementation of multi-disciplinary, 
multi-agency approaches to address child abuse, including primary, secondary 
and tertiary child abuse prevention, investigation and intervention in child 
abuse cases, and needed treatment and timely permanency for victims of child 
abuse. 

(j) All recipients of funding from the child abuse fund and its subsidiary 
funds, the child advocacy centers fund, the CASA fund and the child abuse 
prevention fund, shall report annually to the health and welfare and judiciary 
committees of the senate, the civil justice committee of the house of represen- 
tatives, and the fiscal review committee, regarding their use of child abuse 
fund moneys, their collaborative efforts to address the spectrum of child abuse 
issues, and their recommendations for additional improvements in the child 
abuse prevention and response system in Tennessee. 


History. 

Acts 2006, ch. 960, § 1; 2011, ch. 410, § 3(cc); 
2012, ch. 882, §§ 1, 2; 2013, ch. 236, § 23; 2019, 
ch. 345, § 52; 2021, ch. 64, § 44. 


Amendments. 

The 2019 amendment, in (j), substituted “the 
health and welfare and judiciary committees of 
the senate, the committee of the house of rep- 
resentatives having oversight over children 
and families, and the fiscal review committee” 
for “the health and welfare committee of the 
senate and the civil justice committee of the 


house of representatives, the judiciary commit- 
tee of the senate, and the fiscal review commit- 
tee”. 

The 2021 amendment substituted “civil jus- 
tice committee of the house of representatives” 
for “committee of the house of representatives 
having oversight over children and families” in 
(). 

Effective Dates. 
Acts 2019, ch. 345, § 148. May 10, 2019. 
Acts 2021, ch. 64, § 182. March 29, 2021. 


39-13-531. Aggravated rape of a child. 


(a) Aggravated rape of a child is the unlawful sexual penetration of a victim 
by the defendant or the defendant by a victim, if the victim is eight (8) years 


of age or less. 


(b) Aggravated rape of a child is a Class A felony and shall be punished as 


follows: 


(1) If the defendant was a juvenile at the time of the commission of the 
offense, then the sentence must be from within Range III, as set forth in title 


40, chapter 35; and 


(2) If the defendant was an adult at the time of the commission of the 
offense, then the sentencing provisions of title 40, chapter 35, apply except: 
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(A) A sentencing hearing shall not be conducted as required by § 40- 


35-209; and 


(B) After a defendant is found guilty of aggravated rape of a child, the 
judge shall sentence the defendant to imprisonment for life without the 


possibility of parole. 


History. 
Acts 2006, ch. 890, § 23; 2019, ch. 211, § 1; 
2020; Ch, ooo; ean 2021) ch. 104, § 1; 


Compiler’s Notes. 

Acts 2019, ch. 211, § 4 provided that the act, 
which amended this section, shall apply to 
violations occurring on or after July 1, 2019. 

Acts 2021, ch. 104, § 3 provides that the act, 
which amended this section, applies to sen- 
tences imposed on or after July 1, 2021. 


Amendments. 

The 2019 amendment rewrote (b) which read: 
“(b) Aggravated rape of a child is a Class A 
felony and shall be sentenced within Range III, 
as set forth in title 40, chapter 35.” 


The 2020 amendment substituted “if the vic- 
tim is eight (8) years of age or less” for “if the 
victim is three (3) years of age or less” in (a). 

The 2021 amendment designated former 
(b)(1) as the introductory language of (b) and 
added “and shall be punished as follows:”; and 
rewrote the introductory language of (b)(2), 
which read: “The applicable sentencing provi- 
sions of title 40, chapter 35, apply to the offense 
prohibited by this section except:”. 


Effective Dates. 
Acts 2019, ch. 211, § 4. July 1, 2019. 
Acts 2020, ch. 588, § 3. July 1, 2020. 
Acts 2021, ch. 104, § 3. July 1, 2021. 


39-13-532. Statutory rape by an authority figure. 


NOTES TO DECISIONS 


2. Sentencing. 

Trial court improperly merged aggravated 
statutory rape, statutory rape by an authority 
figure, sexual battery by an authority figure, 
and incest into the rape convictions because 
each of the convictions required elements per- 
taining to the ages of the victim and defendant 
and relationship that rape did not, and they did 
not require proof of non-consent. State v. Wil- 
liams, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 15 (Tenn. Crim. App. Jan. 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
326 (Tenn. June 5, 2020). 

Defendant’s convictions of sexual battery by 
an authority figure should have been merged to 
reflect three counts of statutory rape by an 
authority figure because each offense did not 
contain a distinct element from the other. State 
v. Williams, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 15 (Tenn. Crim. App. Jan. 14, 


2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 326 (Tenn. June 5, 2020). 

In a case in which defendant was convicted of 
aggravated sexual battery, solicitation of a mi- 
nor, sexual battery by an authority figure, and 
11 counts each of statutory rape by an authority 
figure, incest, and rape, defendant’s effective 
sentence of 52 years’ incarceration was not 
excessive because the trial court correctly ap- 
plied the enhancement factors that defendant, 
the victim’s stepfather, abused a position of 
private trust; and, although the court found 
that defendant’s girlfriend was an emotionally 
troubled young lady who was taken advantage 
of by defendant, and that her testimony did not 
serve as mitigating evidence, the court did not 
consider her testimony against defendant as 
evidence supporting enhancement. State v. Ma- 
son, — S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
582 (Tenn. Crim. App. Aug. 25, 2020). 


PART 6 
INVASION OF PRIVACY 


39-13-601. Wiretapping and electronic surveillance — Prohibited acts 


— Exceptions. 


Law Reviews. 
Invisible Bars: Adapting the Crime of False 


Imprisonment to Better Address Coercive Con- 


trol and Domestic Violence in Tennessee, 71 
Vand. L. Rev. 681 (2018). 
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NOTES TO DECISIONS 


5. Consent. 

Record established that plaintiffs did not 
consent to the interception of their communica- 
tions, as they believed that the audio portion of 
the security system had not been activated, 
which defendants confirmed, despite a contrary 
assertion contained in the 2014 minutes to a 


fire hall meeting; defendants’ vague assertions 
that they would be listening were also not 
enough to garner consent from plaintiffs to 
record their conversations via a tape recorder 
taped under the table. Ledford v. Sneed, — 
S.W.3d —, 2020 Tenn. App. LEXIS 208 (Tenn. 
Ct. App. May 8, 2020). 


39-13-605. Unlawful photography. 


(a) It is an offense for a person to knowingly photograph, or cause to be 
photographed, an individual without the prior effective consent of the indi- 
vidual, or in the case of a minor, without the prior effective consent of the 
minor’s parent or guardian, if the photograph: 

(1)(A) Would offend or embarrass an ordinary person if the person 

appeared in the photograph; or 

(B) Is focused on the intimate area of the individual and would be 
considered offensive or embarrassing by the individual; and 

(2) Was taken for the purpose of sexual arousal or gratification of the 
defendant. 

(b) As used in this section: 

(1) “Photograph” means any photograph or photographic reproduction, 
whether taken using digital media or conventional film, still or moving, or 
any videotape, live television transmission, or social media broadcast of any 
individual; and 

(2) “Intimate area” means the naked or clothed genitals, pubic area, anus, 
buttocks, or female breast of a person. 

(c) All photographs taken in violation of this section shall be confiscated 
and, after their use as evidence, destroyed. 

(d)(1) A violation of this section is a Class A misdemeanor. 

(2) A violation of this section is a Class E felony if: 

(A) The defendant disseminates or permits the dissemination of the 
photograph to any other person; or 

(B) The victim of the offense is under thirteen (13) years of age at the 
time of the offense. 

(3) A violation of this section is a Class D felony if: 

(A) The defendant disseminates or permits the dissemination of the 
photograph to any other person; and 

(B) The victim of the offense is under thirteen (13) years of age at the 
time of the offense. 

(e) Nothing in this section shall preclude the state from electing to prosecute 
conduct in violation of this section under any other applicable section, 
including chapter 17, parts 9 and 10 of this title. 

(f) In addition to the punishment provided for a person who commits the 
misdemeanor unlawful photographing in violation of privacy, the trial judge 
may order, after taking into account the facts and circumstances surrounding 
the offense, including the offense for which the person was originally charged 
and whether the conviction was the result of a plea bargain agreement, that 
the person be required to register as a sexual offender pursuant to the 
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Tennessee Sexual Offender and Violent Sexual Offender Registration, Verifi- 
cation and Tracking Act of 2004, compiled in title 40, chapter 39, part 2. 


History. 

Acts 1994, ch. 970, § 2; 1997, ch. 469, §§ 1, 2; 
2000, ch. 667, § 2; 2010, ch. 1124, §§ 1, 2; 2014, 
ch. 977, § 1; 2016, ch. 941, § 1; 2018, ch. 866, 
S45-2021..ch., 354j)08 4. 


Amendments. 

The 2021 amendment rewrote (a) and (b) 
which read: “(a) It is an offense for a person to 
knowingly photograph, or cause to be photo- 
graphed an individual, when the individual has 
a reasonable expectation of privacy, without the 
prior effective consent of the individual, or in 
the case of a minor, without the prior effective 
consent of the minor’s parent or guardian, if the 
photograph: 

“(1) Would offend or embarrass an ordinary 
person if such person appeared in the photo- 
graph; and 

“(2) Was taken for the purpose of sexual 
arousal or gratification of the defendant. 


“(b)(1) As used in this section, unless the 
context otherwise requires, “photograph” 
means any photograph or photographic repro- 
duction, still or moving, or any videotape or live 
television transmission of any individual. 

“(2) As used in this section, an individual has 
a reasonable expectation of privacy, regardless 
of the location where a photograph is taken, if: 

“(A) The photograph is taken in a manner 
that would offend or embarrass a reasonable 
person; and 

“(B) The photograph depicts areas of the 
individual’s body, clothed or unclothed, that 
would not be visible to ordinary observation but 
for the offensive or embarrassing manner of 
photography.” 


Effective Dates. 
Acts 2021, ch. 354, § 2. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


Constitutionality. 
—Insufficient. 
—Admissibility. 
Jury Instructions. 


i. bs 


1. Constitutionality. 

Because it was well established that a person 
had a reasonable expectation of privacy when 
the person had an actual, subjective expecta- 
tion of privacy and society was willing to view 
the individual’s subjective expectation of pri- 
vacy as reasonable and justifiable under the 
circumstances, this statute, prohibiting unlaw- 
ful photography, did not prohibit conduct in 
terms so vague that persons of common intelli- 
gence had to necessarily guess at its meaning 
and differ as to its application; thus, defen- 
dant’s constitutional challenge to this statute 
was properly denied. State v. Lambert, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 303 
(Tenn. Crim. App. Apr. 28, 2020). 

Because it was well established that a person 
had a reasonable expectation of privacy when 
the person had an actual, subjective expecta- 
tion of privacy and society was willing to view 
the individual’s subjective expectation of pri- 
vacy as reasonable and justifiable under the 
circumstances this statute, prohibiting unlaw- 
ful photography, did not prohibit conduct in 
terms so vague that persons of common intelli- 
gence had to necessarily guess at its meaning 
and differ as to its application; thus, defen- 
dant’s constitutional challenge to this statute 
was properly denied. State v. Lambert, — 


S.W.3d —, 2020 Tenn. Crim. App. LEXIS 304 
(Tenn. Crim. App. Apr. 28, 2020). 

Because it was well established that a person 
had a reasonable expectation of privacy when 
the person had an actual, subjective expecta- 
tion of privacy and society was willing to view 
the individual’s subjective expectation of pri- 
vacy as reasonable and justifiable under the 
circumstances, this statute prohibiting unlaw- 
ful photography did not prohibit conduct in 
terms so vague that persons of common intelli- 
gence had to necessarily guess at its meaning 
and differ as to its application; thus, defen- 
dant’s constitutional challenge to this statute 
was properly denied. State v. Lambert, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 305 
(Tenn. Crim. App. Apr. 28, 2020). 

Because it was well established that a person 
had a reasonable expectation of privacy when 
the person had an actual, subjective expecta- 
tion of privacy and society was willing to view 
the individual’s subjective expectation of pri- 
vacy as reasonable and justifiable under the 
circumstances, this statute prohibiting unlaw- 
ful photography did not prohibit conduct in 
terms so vague that persons of common intelli- 
gence had to necessarily guess at its meaning 
and differ as to its application; thus, defen- 
dant’s constitutional challenge to this statute 
was properly denied. State v. Lambert, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 305 
(Tenn. Crim. App. Apr. 28, 2020). 


2. —Insufficient. 
Evidence was insufficient to convict defen- 
dant of attempted unlawful photography be- 
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cause the victim was fully clothed in a public 
place; and the victim had no reasonable expec- 
tation of privacy. State v. Lambert, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 303 (Tenn. 
Crim. App. Apr. 28, 2020). 

Evidence was insufficient to convict defen- 
dant of unlawful photography because the vic- 
tim was fully-clothed in full view of any person 
present in a store; and the victim did not have 
a subjective expectation of privacy. State v. 
Lambert, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. Apr. 28, 2020). 

Evidence was insufficient to convict defen- 
dant of unlawful photography because victim 
was fully clothed and in a public place; and no 
photograph or video recording of the victim was 
ever discovered in defendant’s possession or 
disseminated by defendant in any way. State v. 
Lambert, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 305 (Tenn. Crim. App. Apr. 28, 2020). 


3. —Admissibility. 

In an unlawful photography case, defen- 
dant’s statement that he filmed women was 
improperly admitted into evidence because de- 
fendant’s identity was not an issue as he was 
captured on a store’s surveillance video and 
conclusively identified by the victim; he did not 
make the issue of motive material; nothing in 
his statement suggested that his conduct was 
motivated by a desire for sexual gratification; 
he did not assert either accident or mistake of 
fact as a defense to the charged offense; and the 
State’s argument that his admission to video- 
taping other women proved that either a pho- 
tograph or video existed, despite that no video 
or photograph of the victim was ever recovered, 
was precisely the type of inference prohibited 
by this rule. State v. Lambert, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 303 (Tenn. Crim. 
App. Apr. 28, 2020). 

In a case in which defendant was convicted of 
unlawful photography and attempted sexual 
battery, defendant’s statement that he did not 
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grab the victim’s behind and that he had been 
frequently videoing blonde-haired women was 
properly admitted into evidence as his identity 
was placed at issue because there was no sur- 
veillance video obtainable from the store, the 
identification of defendant rested solely on the 
victim’s and her mother’s testimony, and the 
reliability of their testimony was challenged by 
the defense; and his statement provided evi- 
dence that defendant filmed the victim for the 
purpose of sexual arousal or gratification. State 
v. Lambert, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. Apr. 28, 2020). 
In an unlawful photography case, the trial 
court erred by admitting defendant’s statement 
that he filmed women into evidence because his 
identity was not an issue as he was captured on 
a store’s surveillance video and conclusively 
identified by the victim; he did not make the 
issue of motive material; nothing in the state- 
ment suggested that defendant’s conduct was 
motivated by a desire for sexual gratification; 
he did not assert either accident or mistake of 
fact as a defense to the charged offense; and the 
State wanted to admit defendant’s statement to 
prove that since he had videotaped other 
women, he had necessarily videotaped or pho- 
tographed the victim, which was precisely the 
type of inference prohibited by this rule. State 
v. Lambert, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 305 (Tenn. Crim. App. Apr. 28, 2020). 


4, Jury Instructions. 

Trial court did not err by denying defendant’s 
motions for special jury instructions because 
the 2018 amendment defining when an indi- 
vidual had a reasonable expectation of privacy 
was not what the law when defendant commit- 
ted his alleged offense of unlawful photography 


in 2016; and the record showed that the trial 


court gave a complete and accurate charge of 
the law. State v. Lambert, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 303 (Tenn. Crim. App. 
Apr. 28, 2020). 


39-13-609. Freedom from Unwarranted Surveillance Act — Use of 
drones to gather evidence or information — Standing to 
initiate civil action against law enforcement agency. 


(a) This section shall be known and may be cited as the “Freedom from 


Unwarranted Surveillance Act.” 
(b) As used in this section: 


(1) “Drone” means a powered, aerial vehicle that: 
(A) Does not carry a human operator and is operated without the 
possibility of direct human intervention from within or on the aircraft; 
(B) Uses aerodynamic forces to provide vehicle lift; 
(C) Can fly autonomously or be piloted remotely; and 
(D) Can be expendable or recoverable; and 
(2) “Law enforcement agency” means a lawfully established state or local 
public agency that is responsible for the prevention and detection of crime, 
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local government code enforcement, and the enforcement of penal, traffic, 

regulatory, game, or controlled substance laws. 

(c) The use of a drone, or other substantially similar device, by a law 
enforcement agency to search for and collect evidence or obtain information or 
other data shall constitute a search unless authorized by and used in 
compliance with this subsection (c) or subsection (d). A drone may be used for 
such purposes: 

(1) If used in compliance and consistent with applicable federal aviation 
administration rules, exemptions, or other authorizations; and 

(2)(A) If the agency first obtains a search warrant signed by a judge 

authorizing the use of a drone; or 

(B) If a judicially recognized exception to the warrant requirement 
exists at the time of use. 

(d) A drone, or other substantially similar device, may be used for the 
purposes described in subsection (c) without a search warrant or recognized 
warrant exception if used: 

(1) In compliance and consistent with applicable federal aviation admin- 
istration rules, exemptions, or other authorizations; and 

(2) [Effective until July 1, 2024.] (A) To counter a high risk of a 

terrorist attack by a specific individual or organization if the United States 

secretary of homeland security determines that credible intelligence 

indicates that there is such a risk; 

(B) To prevent imminent danger to life where there is reasonable 
suspicion that, under particular circumstances, immediate action is 
needed; 

(C) To provide continuous aerial coverage when law enforcement is 
searching for a fugitive or escapee or is monitoring a hostage situation; 

(D) To provide more expansive aerial coverage when deployed for the 
purpose of searching for a missing person; 

(E) To investigate motor vehicle accidents that occur within the traffic 
right-of-way or an area open to the public; 

(F) Where a criminal offense has occurred on publicly owned property, 
as defined in § 6-54-127(b), or where the law enforcement agency has 
reasonable suspicion that a criminal offense has occurred on such prop- 
erty; 

(G) At the scene of a fire investigation; 

(H) To provide aerial coverage of public property, or private property 
with the consent of the private property owner, when deployed for the 
purpose of providing or enhancing security for an event open to the public, 
including, but not limited to, music concerts, athletic events, festivals, 
protests, and other outdoor events; 

(I) To provide aerial coverage in case of a natural disaster when a state 
of emergency is declared; or 

(J) To investigate the scene of a crime that is occurring or has occurred. 
(2) [Effective on July 1, 2024.] (A) To counter a high risk of a terrorist 
attack by a specific individual or organization if the United States secretary 
of homeland security determines that credible intelligence indicates that 
there is such a risk; 


39-13-609 CRIMINAL OFFENSES 220 


(B) To prevent imminent danger to life where there is reasonable 
suspicion that, under particular circumstances, immediate action is 
needed; 

(C) To provide continuous aerial coverage when law enforcement is 
searching for a fugitive or escapee or is monitoring a hostage situation; 

(D) To provide more expansive aerial coverage when deployed for the 
purpose of searching for a missing person; 

(E) To investigate motor vehicle accidents that occur within the traffic 
right-of-way or an area open to the public; 

(F) Where a criminal offense has occurred on publicly owned property, as 
defined in § 6-54-127(b), or where the law enforcement agency has reason- 
able suspicion that a criminal offense has occurred on such property; or 

(G) At the scene of a fire investigation. 

(e)(1) Any law enforcement agency that uses a drone, or other substantially 
similar device, to collect evidence or obtain information or other data shall 
comply in all respects with the fourth amendment to the Constitution of the 
United States and Constitution of Tennessee, Article I, § 7. 

(2) [Effective until July 1, 2024.] Any evidence, information, or other 
data collected or obtained by use of a drone shall: 

(A) Be deleted within fifteen (15) business days of collection unless the 
evidence, information, or other data is directly relevant to the lawful 
reason the drone was being used or to an investigation or criminal 
prosecution. If the evidence, information, or other data is directly relevant 
to either, the evidence must be retained and deleted by the collecting law 
enforcement agency in accordance with the same criteria, policies, and 
procedures used by the agency for evidence collected by methods other 
than a drone; 

(B) Not be admissible as evidence in a criminal prosecution in any court 
of law in this state if it was collected or obtained in violation of subsection 
(c) or (d); and 

(C) Not be used as probable cause to obtain a search or arrest warrant 
or reasonable suspicion to detain a person or vehicle if evidence, informa- 
tion, or other data was collected or obtained that was, at the time of 
collection, in violation of this section. 

(2) [Effective on July 1, 2024.] Any evidence, information, or other data 
collected or obtained by use of a drone shall: 

(A) Be deleted within three (3) business days of collection unless it is 
directly relevant to both the lawful reason the drone was being used and to 
an ongoing investigation or criminal prosecution. If the evidence, informa- 
tion, or other data collected or obtained is directly relevant to both, it shall 
be retained and deleted by the collecting law enforcement agency in 
accordance with the same criteria, policies, and procedures used by the 
agency for evidence collected by methods other than a drone; 

(B) Not be admissible as evidence in a criminal prosecution in any court 
of law in this state if it was collected or obtained in violation of subsection 
(c) or (d); and 

(C) Not be used as probable cause to obtain a search or arrest warrant or 
reasonable suspicion to detain a person or vehicle if evidence, information, 
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or other data was collected or obtained that was, at the time of collection, 
unrelated to and discovered only because of the lawful reason the drone was 


being used. 


(f) Any person aggrieved by the use of a drone in violation of this section 
may initiate a civil action against a law enforcement agency to obtain all 
appropriate relief, including injunctive relief, destruction of the evidence, 
information or other data obtained, damages, and reasonable attorney fees. 


History. 
Acts 2018, ch. 470, § 1; 2018, ch. 970, § 1; 
202 L..ch 462. 995 12, 


Compiler’s Notes. 

Acts 2021, ch. 462, § 2 provided that the act, 
which amended this section, terminates July 1, 
2024, and the law in effect prior to May 18, 
2021 will be revived. 


Amendments. 

The 2021 amendment added (d)(2)(H)-(J); re- 
wrote (e)(2)(A), which read: “Be deleted within 
three (3) business days of collection unless it is 
directly relevant to both the lawful reason the 


drone was being used and to an ongoing inves- 
tigation or criminal prosecution. If the evi- 
dence, information, or other data collected or 
obtained is directly relevant to both, it shall be 
retained and deleted by the collecting law en- 
forcement agency in accordance with the same 
criteria, policies, and procedures used by the 
agency for evidence collected by methods other 
than a drone;”; and in (e)(2)(C), substituted “in 
violation of this section” for “unrelated to and 
discovered only because of the lawful reason 
the drone was being used”. 


Effective Dates. 
Acts 2021, ch. 462, § 3. May 18, 2021. 


39-13-611. Aggravated unlawful photographing of minor. 


(a) A person commits the offense of aggravated unlawful photographing 
when the person knowingly photographs, or causes to be photographed a 
minor, when the minor has a reasonable expectation of privacy, if the 


photograph: 


(1) Depicts the minor in a state of nudity; and 
(2) Was taken for the purpose of sexual arousal or gratification of the 


defendant. 
(b) As used in this section: 


(1) “Nudity” has the meaning given in § 39-17-901; and 
(2) “Photograph” has the meaning given in § 39-13-605. 
(c) A violation of subsection (a) is a Class C felony. 
(d) Nothing in this section shall preclude the state from electing to pros- 
ecute conduct in violation of this section under any other applicable section, 
including chapter 17, parts 9 and 10 of this title. 


History. 
Acts 2019, ch. 487, § 1. 


Effective Dates. 
Acts 2019, ch. 487, § 3. May 22, 2019. 


Cross-References. 
Penalty for Class C felony, § 40-35-111. 


39-13-612. Personal Privacy Protection Act. [Effective on October 1, 


2021.] 


(a) This section shall be known and may be cited as the “Personal Privacy 


Protection Act.” 
(b) As used in this section: 
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(1) “Law enforcement agency” means a lawfully established state or local 
public agency that is responsible for the prevention and detection of crime, 
local government code enforcement, and the enforcement of penal, traffic, 
regulatory, game, or controlled substance laws; 

(2) “Nonfinancial support” means gifts of securities, real property, services, 
or other in-kind donations; 

(3) “Personal information” means the name and data of any kind that 
directly or indirectly identifies a person as a member, supporter, or volunteer 
of, or donor of financial or nonfinancial support to, any entity exempt from 
federal income tax under § 501(c) of the Internal Revenue Code; and 

(4) “Public agency” means any state or local governmental unit, depart- 
ment, or agency, however designated, which requires an entity exempt from 
federal income tax under §$ 501(c) of the Internal Revenue Code to provide the 
public agency with the names and other personal information of its members, 
supporters, volunteers, or donors. 

(c) Notwithstanding any law to the contrary, and subject to subsections (e), 
(g), and (h), a public agency shall not: 

(1) Release, publicize, or otherwise publicly disclose personal information 
in possession of that public agency; and 

(2) Require an entity exempt from federal income tax under § 501 (c) of the 
Internal Revenue Code to provide the names or other personal information of 
persons who have provided financial or nonfinancial support to the exempt 
entity. 

(d) A public agency may share personal information with a federal agency as 
required by federal law. However, personal information shared pursuant to this 
subsection (d) is otherwise subject to the requirements of subsection (c) and is 
not a public record pursuant to title 10, chapter 7. 

(e) This section does not preclude: 

(1) A report or disclosure required by title 2, chapter 10; 

(2) A report or disclosure required by title 3, chapter 6; 

(3) The disclosure of personal information amongst law enforcement 
agencies pursuant to an active investigation; 

(4) A lawful warrant for personal information issued by a court of 
competent jurisdiction; 

(5) A lawful request for discovery of personal information in litigation if 
the following conditions are met: 

(A) The requestor demonstrates a compelling need for the personal 
information by clear and convincing evidence; and 

(B) The requestor obtains a protective order barring disclosure of the 
personal information to any person not named in the litigation; 

(6) Admission of personal information as relevant evidence before a court 
of competent jurisdiction. However, the court shall issue a protective order 
barring disclosure of the personal information to any person not named in the 
litigation; 

(7) A state agency from requesting or disclosing personal information as 
required by federal or state law; 

(8) A lawful request for discovery of personal information in litigation to 
demonstrate that a party has standing to bring or appeal any action; or 
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(9) The enforcement of title 48, chapter 101, part 5, by the appropriate state 
officials. 

(f) A person who knowingly violates this section commits a Class B misde- 
meanor. 

(g) The comptroller of the treasury or the comptroller’s designated represen- 
tative shall have access to personal information for purposes of audit or 
investigation, but that personal information is otherwise subject to the require- 
ments of subsection (c) and is not a public record pursuant to title 10, chapter 
he 

(h) A state agency or the agency’s designated representative shall have access 
to personal information for purposes of conducting an audit, monitoring, 
verifying eligibility for benefits, conducting a background check, or conducting 
an investigation, but that personal information is otherwise subject to the 
requirements of subsection (c) and is not a public record pursuant to title 10, 
chapter 7. 

(i) An institution of higher education is not subject to this section. 

(G) This section does not apply to a national securities association that is 
registered pursuant to Section 15A of the Securities Exchange Act of 1934 (15 
U.S.C. § 780-3), as amended, or regulations adopted under the Act, or any 
information such national securities association provides to the commissioner 
of commerce and insurance pursuant to title 48, chapter 1, and rules promul- 
gated pursuant to that chapter. 


History. Effective Dates. 
Acts 2021, ch. 516, § 1. Acts 2021, ch. 516, § 2. October 1, 2021. 
Compiler’s Notes. Cross-References. 


Acts 2021, ch. 516, § 2 provided the act, Penalty for Class B misdemeanor, § 40-35- 
which enacted this section, applies to prohib- 114]. 
ited conduct occurring on or after October 1, 
2021. 


PART 7 
STANDARDIZED TREATMENT FOR SEX OFFENDERS 


39-13-703. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Board” means the sex offender treatment board created in 
§ 39-13-704; 

(2) “Sex offender” means any person who is convicted in this state, on or 
after January 1, 1996, of any sex offense, or if such person has been convicted 
in another state of an offense that would constitute a sex offense in this 
state, and who is subject to parole or probation supervision by the depart- 
ment of correction pursuant to an interstate compact; 

(3) “Sex offense” means any felony or misdemeanor offense described as 
follows: 

(A) The commission of any act that, on or after January 1, 1996, 
constitutes the criminal offense of: 
(i) Rape of a child, as defined in § 39-13-522; 
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(ii) Aggravated rape, as defined in § 39-13-502; 
(iii) Rape, as defined in § 39-13-5083; 
(iv) Aggravated sexual battery, as defined in § 39-13-504; 
(v) Sexual battery, as defined in § 39-13-505; 
(vi) Statutory rape, as defined in § 39-13-506; 
(vii) Incest, as defined in § 39-15-302; 
(viii) Criminal attempt, conspiracy, or solicitation to commit any of 
the offenses specified in this subdivision (3)(A); and 
(ix) Criminal responsibility for the facilitation of a felony when the 
specific felony facilitated is any of the offenses specified in this subdivi- 
sion (3)(A); 
(B) The commission of any act that, on or after July 1, 2008, constitutes 
the criminal offense of: 
(i) Sexual battery by an authority figure, as defined in § 39-13-527; 
(ii) Solicitation of a minor, as defined in § 39-13-528; 
(iii) Exploitation of a minor by electronic means, as defined in 
§ 39-13-529; provided, that the victim of the offense is less than thirteen 
(13) years of age; 
(iv) Aggravated rape of a child, as defined in § 39-13-531; 
(v) Statutory rape by an authority figure, as defined in § 39-13-532; 
(vi) Sexual exploitation of a minor, as defined in § 39-17-1003; 
(vii) Aggravated sexual exploitation of a minor, as defined in 
§ 39-17-1004; 
(viii) Especially aggravated sexual exploitation of a minor, as defined 
in § 39-17-1005; 
(ix) Criminal attempt, conspiracy, or solicitation to commit any of the 
offenses specified in this subdivision (3)(B); and 
(x) Criminal responsibility for the facilitation of a felony when the 
specific felony facilitated is any of the offenses specified in this subdivi- 
sion (3)(B); or 
(C) The commission of any act that, on or after July 1, 2021, constitutes 
the criminal offense of: 
(i) Trafficking for commercial sex act, as prohibited by § 39-13-309; 
(ii) Patronizing prostitution from a person who is younger than 
eighteen (18) years of age or has an intellectual disability, as prohibited 
by § 39-13-514; 
(iii) Promoting the prostitution of a minor, as prohibited by 
§ 39-13-515; 
(iv) Criminal attempt, conspiracy, or solicitation to commit any of the 
offenses specified in this subdivision (3)(C); and 
(v) Criminal responsibility for the facilitation of a felony when the 
specific felony facilitated is any of the offenses specified in this subdivi- 
sion (3)(C); and 
(4) “Treatment” means therapy and supervision of any sex offender that 
conforms to the standards created by the board pursuant to § 39-13-704. 


History. 1998, ch. 1049, § 12; 2008, ch. 1015, § 1; 2012, 
Acts 1995, ch. 353, § 4; 1996, ch. 968, § 1; ch. 727, § 6; 2021, ch. 365, § 1. 
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Amendments. Effective Dates. 
The 2021 amendment added (3)(C). Acts 2021, ch. 365, § 2. May 11, 2021. 


39-13-704. Sex offender treatment board — Creation — Membership — 
Term — Duties — Immunity from liability. 


(a) There is created, in the department of correction, a sex offender 
treatment board, which shall consist of twelve (12) members. The membership 
of the board shall consist of the following persons: 

(1) One (1) member representing the judicial branch, appointed by the 
chief justice of the supreme court; 

(2) Two (2) members representing the department of correction, appointed 
by the commissioner of correction; 

(3) One (1) member representing the Tennessee bureau of investigation, 
appointed by the director; 

(4) One (1) member representing the department of children’s services, 
appointed by the commissioner of children’s services; 

(5) One (1) member, appointed by the commissioner of correction, who is 
a licensed mental health professional with recognizable expertise in the 
treatment of sex offenders; 

(6) One (1) member, appointed by the commissioner of correction, who is 
a district attorney general; 

(7) [Deleted by 2021 amendment. | 

(8) One (1) member, appointed by the commissioner of correction, who is 
a public defender; 

(9) One (1) member, appointed by the commissioner of correction, who is 
a representative of law enforcement; 

(10) Two (2) members, appointed by the commissioner of correction who 
are recognized experts in the field of sex abuse, and who can represent sex 
abuse victims and victims’ rights organizations; and 

(11) One (1) member, appointed by the presiding officer of the sex offender 
treatment board, who is a representative of the board of parole. 

(b) The commissioner of correction shall appoint a presiding officer for the 
board from among the board members appointed pursuant to subsection (a). 
The presiding officer shall serve as such at the pleasure of the commissioner. 

(c)(1) Any member of the board who is appointed pursuant to subdivisions 

(a)(1)-(4) shall serve at the pleasure of the official who appointed that 

member, for a term that shall not exceed four (4) years. Those members shall 

serve without additional compensation. 

(2) Any member of the board created in subsection (a) who is appointed 
pursuant to subdivisions (a)(5)-(10) shall serve for a term of four (4) years. 
Those members shall serve without compensation. 

(d) The board shall carry out the following duties: 

(1) The board shall develop and prescribe a standardized procedure for 
the evaluation and identification of sex offenders. The procedure shall 
provide for an evaluation and identification of the offender and recommend 
behavior management monitoring and treatment based upon the knowledge 
that sex offenders are extremely habituated and that there is no known cure 
for the propensity to commit sex abuse. The board shall develop and 
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implement measures of success based upon a no-cure policy for intervention. 
The board shall develop and implement methods of intervention for sex 
offenders that have as a priority the physical and psychological safety of 
victims and potential victims and that are appropriate to the needs of the 
particular offender; provided, that there is no reduction of the safety of 
victims and potential victims; 

(2) The board shall develop guidelines and standards for a system of 
programs for the treatment of sex offenders that can be utilized by offenders 
who are placed on probation, incarcerated with the department of correction, 
placed on parole, or placed in community corrections. The programs devel- 
oped shall be as flexible as possible, so that such programs may be utilized 
by each offender to prevent the offender from harming victims and potential 
victims. The programs shall be structured in a manner that the programs 
provide a continuing monitoring process, as well as a continuum of treat- 
ment programs for each offender as that offender proceeds through the 
criminal justice system, and may include, but shall not be limited to, 
polygraph examinations by therapists and probation and parole officers, 
group counseling, individual counseling, outpatient treatment, inpatient 
treatment, or treatment in a therapeutic community. The programs shall be 
developed in a manner that, to the extent possible, the programs may be 
accessed by all offenders in the criminal justice system. The procedures for 
evaluation, identification, treatment, and continued monitoring required to 
be developed shall be implemented only to the extent that funds are 
available in the sex offender treatment fund created in § 39-13-708; 

(3) The board shall develop a plan for the allocation of moneys deposited 
in the sex offender treatment fund created pursuant to § 39-13-708, among 
the judicial branch, the department of correction, and the department of 
children’s services. In addition, the board shall coordinate the expenditure of 
funds from the sex offender treatment fund with any funds expended by any 
of the departments listed in this subdivision (d)(3) for the identification, 
evaluation, and treatment of sex offenders; 

(4) The board shall research and analyze the effectiveness of the evalua- 
tion, identification, and treatment procedures and programs developed 
pursuant to this part. The board shall also develop and prescribe a system 
for tracking offenders who have been subjected to evaluation, identification, 
and treatment pursuant to this part. In addition, the board shall develop a 
system for monitoring offender behaviors and offender adherence to pre- 
scribed behavioral changes. The results of the tracking and behavioral 
monitoring shall be a part of any analysis made pursuant to this subdivision 
(d)(4); and 

(5) The board shall compile and make available on the board’s website a 
list of approved sex offender evaluation providers and a list of approved sex 
offender treatment providers that the board deems fit, based upon the 
provider’s specific training, experience, and professional licensure, to fulfill 
the objectives set forth in this section. 

(e) The board and the individual members of the board shall be immune 
from any liability, whether civil or criminal, for the good faith performance of 
the duties of the board. 
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History. 

Acts 1995, ch. 353, § 5; 1996, ch. 968, §§ 2-4; 
1996, ch. 1079, § 123; 1998, ch. 1049, § 13; 
2021, ch. 204, § 1; 2021, ch. 409, § 16. 


Compiler’s Notes. 

Acts 2021, ch. 409, § 27 provided that the 
act, which amended this section, shall apply to 
court determinations made on or after July 1, 
2021; 


Amendments. 
The 2021 amendment by ch. 204 added (d)(5). 
The 2021 amendment by ch. 409 substituted 
“twelve (12) members” for “thirteen (13) mem- 
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bers” in the introductory language of (a); and 
deleted (a)(7) which read: “(7) One (1) member, 
appointed by the commissioner of correction, 
who is a member of a community corrections 
advisory board;”. 


Effective Dates. 
Acts 2021, ch. 204, § 6. April 22, 2021. 
Acts 2021, ch. 409, § 27. July 1, 2021. 


Law Reviews. 

Penile Polygraphy: The Admissibility of Pe- 
nile-Plethysmograph Results at Sentencing in 
Tennessee, 72 Vand. L. Rev. 353 (January 
2019). 


39-13-705. Evaluation and identification. 


(a) On and after January 1, 1996, each sex offender who is to be considered 
for probation or any other alternative sentencing shall be required to submit to 
an evaluation for treatment, risk potential, procedures required for monitoring 
of behavior to protect victims and potential victims, and an identification 
under the procedures developed pursuant to § 39-13-704(d)(1). 

(b) Those offenders found guilty at trial or who pled guilty without an 
agreement as to length of sentence, probation, or alternative sentencing that 
are to have a presentence report prepared for submission to the court shall be 
required to submit to the evaluation referred to in subsection (a). The 
evaluation shall be included as part of the presentence report and shall be 
considered by the court in determining the sentencing issues stated in this 
section. If the court grants probation or alternative sentencing, any plan of 
treatment recommended by the evaluation shall be a condition of the probation 
or alternative sentencing. Those offenders who, as part of a negotiated 
settlement of their case, are to be placed on probation or alternative sentencing 
shall be required to submit to the evaluation referred to in subsection (a) as a 
condition of their probation or alternative sentencing; and any plan of 
treatment recommended by the evaluation shall be a condition of probation or 
alternative sentencing. 

(c) The evaluation and identification required by subsection (a) shall be at 
the expense of the offender evaluated, based upon the offender’s ability to pay. 
The plan of treatment and behavior management shall be at the expense of the 
offender based upon the offender’s ability to pay. 

(d) Any evaluation required by this section must be performed by an 
individual or entity on the sex offender treatment board’s list of approved 
providers compiled pursuant to § 39-13-704(d)(5). 


Law Reviews. 

Penile Polygraphy: The Admissibility of Pe- 
nile-Plethysmograph Results at Sentencing in 
Tennessee, 72 Vand. L. Rev. 353 (January 
2019). 


History. 
Acts 1995, ch. 353, § 6; 1996, ch. 968, § 5; 
1998, ch. 971, § 1; 2021, ch. 204, § 2. 


Amendments. 
The 2021 amendment added (d). 


Effective Dates. 
Acts 2021, ch. 204, § 6. April 22, 2021. 
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NOTES TO DECISIONS 


3. Probation Revocation. 

Tennessee Supreme Court overrules State v. 
Gillman, 2006 Tenn. Crim. App. LEXIS 818, 
that a sex offender placed on probation, includ- 
ing sex offender treatment, must be given ac- 
tual, definite notice that his probation may be 
revoked if he refuses to admit during treatment 
that he engaged in the underlying criminal 
conduct, regardless of the plea entered; defen- 
dant pleaded nolo contendere and had at least 
implied notice that he would need to acknowl- 
edge he had engaged in criminal conduct, and 
actual, definite notice was not required. State v. 
Albright, 564 S.W.3d 809, 2018 Tenn. LEXIS 
743 (Tenn. Dec. 11, 2018), cert. denied, Albright 
v. Tennessee, 204 L. Ed. 2d 1134, 139 S. Ct. 
2746, — U.S. —, 2019 U.S. LEXIS 4239 (U.S. 
June 24, 2019). 

Although defendant did not verbally admit at 
his plea hearing to the underlying facts that 
resulted in the charge of soliciting a minor, his 
plea of nolo contendere had the same effect as a 
plea of guilty insofar as the prosecution and his 
disposition were concerned; a defendant plead- 
ing nolo contendere to a sex offense may none- 


theless be mandated to participate in sex of- 
fender treatment which may _ require 
admissions to the conduct underlying the con- 
viction(s). State v. Albright, 564 S.W.3d 809, 
2018 Tenn. LEXIS 743 (Tenn. Dec. 11, 2018), 
cert. denied, Albright v. Tennessee, 204 L. Ed. 
2d 1134, 139 S. Ct. 2746, — U.S. —, 2019 US. 
LEXIS 4239 (U.S. June 24, 2019). 

If due process does not require a defendant 
pleading guilty to a sex offense to be informed 
about the requirements of the Sexual Offender 
and Violent Sexual Offender Registration, Veri- 
fication, and Tracking Act and the potential 
penalties for failing to comply with the Act, it 
makes no sense to require a trial court to 
inform a defendant pleading guilty or nolo 
contendere to a sex offense that failing to com- 
ply with the requirements of his required sex 
offender therapy may lead to the revocation of 
his probation. State v. Albright, 564 S.W.3d 809, 
2018 Tenn. LEXIS 743 (Tenn. Dec. 11, 2018), 
cert. denied, Albright v. Tennessee, 204 L. Ed. 
2d 1134, 139 S. Ct. 2746, — U.S. —, 2019 U.S. 
LEXIS 4239 (U.S. June 24, 2019). 


39-13-706. Treatment and monitoring of offenders. 


(a) Each sex offender sentenced by the court for an offense committed on or 
after January 1, 1996, is required, as a part of any sentence to probation, 
community corrections, or incarceration with the department of correction, to 
undergo treatment to the extent appropriate to the offender based upon the 
recommendations of the evaluation and identification made pursuant to 
§ 39-13-705, or based upon any subsequent recommendations by the depart- 
ment of correction, the judicial branch or the department of children’s services, 
whichever is appropriate. Any treatment and monitoring shall be at the 
person’s own expense, based upon the person’s ability to pay for the treatment. 

(b) Each sex offender placed on parole by the state board of parole on or after 
January 1, 1996, is required, as a condition of parole, to undergo treatment to 
the extent appropriate to the offender based upon the recommendations of the 
evaluation and identification pursuant to § 39-13-705 or any evaluation or 
subsequent reevaluation regarding the person during the person’s incarcera- 
tion or any period of parole. Any treatment shall be at the person’s expense, 
based upon the person’s ability to pay for such treatment. 

(c) Any treatment required by this section must be provided by an indi- 
vidual or entity on the sex offender treatment board’s list of approved 
providers compiled pursuant to § 39-13-704(d)(5). 


Effective Dates. 
Acts 2021, ch. 204, § 6. April 22, 2021. 


History. 
Acts 1995, ch. 353, § 7; 1996, ch. 1079, 
§ 123; 1998, ch. 1049, § 14; 2021, ch. 204, § 3. 


Amendments. 
The 2021 amendment added (c). 
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39-13-707. Treatment services to conform with board standards — 
Approved providers. 


(a) The department of correction, the judicial branch, or the department of 
children’s services shall not employ or contract with any individual or entity to 
provide treatment services pursuant to this part, unless the treatment services 
to be provided by the individual or entity conform with the standards 
developed pursuant to § 39-13-704(d)(2) and are provided by an individual or 
entity on the sex offender treatment board’s list of approved providers 
compiled pursuant to § 39-13-704(d)(5). 

(b) An individual or entity shall not provide sex offender evaluation or 
treatment services pursuant to this part unless the individual or entity is on 
the sex offender treatment board’s list of approved providers compiled pursu- 
ant to § 39-13-704(d)(5). Unapproved providers who conduct sex offender 
evaluation or treatment services must be referred to the relevant licensing 
board for disciplinary action. 


History. entity on the sex offender treatment board’s list 
Acts 1995, ch. 358, § 8; 1996, ch. 1079, of approved providers compiled pursuant to 
§ 128; 2021, ch. 204, §§ 4, 5. § 39-13-704(d)(5)” for “§ 39-13-704(d)(2)” in 


Amendments. present (a); and added (b). 


The 2021 amendment substituted “§ 39-13- Effective Dates. 
704(d)(2) and are provided by an individual or Acts 2021, ch. 204, § 6. April 22, 2021. 


PART 8 


TERRORISM PREVENTION AND RESPONSE ACT OF 
2002 


39-13-8033. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Act of terrorism” means an act or acts constituting a violation of this 
part, any other offense under the laws of Tennessee, or an act or acts 
constituting an offense in any other jurisdiction within or outside the 
territorial boundaries of the United States that contains all of the elements 
constituting a violation of this part or is otherwise an offense under the laws 
of such jurisdiction, that is intended, directly or indirectly, to: 

(A) Intimidate or coerce a civilian population; 

(B) Influence the policy of a unit of government by intimidation or 
coercion; 

(C) Affect the conduct of a unit of government by murder, assassination, 
torture, kidnapping, or mass destruction; or 

(D) Serve as a premeditated, politically motivated act of violence, or 
violence in pursuit of religious, ideological, or social objectives, perpe- 
trated against first responders, including law enforcement officers, correc- 
tional officers, department of correction employees, probation or parole 
officers, paramedics, firefighters, or other emergency medical rescue 
workers acting in their official capacity, which results in loss of life, in 

which case it must be prosecuted and sentenced under § 39-13-202; 
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(2) “Biological warfare agents” mean agents intended for use in war or 
other attack to cause disease or death in humans, animals, or plants that 
depend for their effect on multiplication within the target organism, and 
includes, but is not limited to, the following agents, or any analog of these 
agents: 

(A) Bacteria 
(i) Bacillus anthracis (anthrax); 
(i) Bartonella quintana (trench fever); 
(iii) Brucella species (brucellosis); 
(iv) Burkholderia mallei (glanders); 
(v) Burkholderia pseudomallei (meliodosis); 
(vi) Franciscella tularensis (tularaemia); 
(vii) Salmonella typhi (typhoid fever); 
(vill) Shigella species (shigellosis); 
(ix) Vibrio cholerae (cholera); 
(x) Yersinia pestis (plague); 
(x1) Coxiella burnetii (Q fever); 
(xii) Orientia tsutsugamushi (scrub typhus); 
(xiii) Rickettsia prowazeki (typhus fever); 
(xiv) Rickettsia rickettsii (Rocky Mountain spotted fever); 
(xv) Chlamydia psittaci (psittacosis); 
(xvi) Clostridium botulinum (botulism); 
(xvil) Mycobacterium tuberculosis (tuberculosis); 
(xviil) Staphylococcus aureus (staphylococcal enterotoxin B); and 
(xix) Escherichia coli (E. coli); 
(B) Fungi 
(1) Coccidiodes immitis (coccidioidomycosis); 
(ii) Histoplasma capsulata (histoplasmosis); and 
Gii) Aflatoxin 
(C) Viruses 
(i) Hantaan/Korean haemorrhagic fever and related viruses; 
(ii) Sin Nombre; 
(111) Crimean-Congo haemorrhagic fever; 
(iv) Rift Valley fever; 
(v) Ebola fever; 
(vi) Marburg; 
(vii) Lymphocytic choriomeningitis; 
(viii) Junin (Argentinian haemorrhagic fever); 
(ix) Machupo (Bolivian haemorrhagic fever); 
(x) Lassa fever; 
(xi) Tick-borne encephalitis/Russian spring-summer encephalitis; 
(xii) Dengue; 
(xii) Yellow fever; 
(xiv) Omsk haemorrhagic fever; 
(xv) Japanese encephalitis; 
(xvi) Western equine encephalomyelitis; 
(xvii) Eastern equine encephalomyelitis; 
(xviii) Chikungunya; 
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(xix) O’nyong-nyong; 
(xx) Venezuelan equine encephalomyelitis; 
(xxi) Variola major (smallpox); 
(xxil) Monkey pox; 
(xxill) White pox (variant of variola virus); 
(xxiv) Influenza; and 
(xxv) Hantavirus; 
(D) Protozoa 
(i) Naeglaeria fowleri (naegleriasis); 
(ii) Toxoplasma gondii (toxoplasmosis); 
(iii) Schistosoma species (bilharziasis); and 
(iv) Cryptosporidium parvum (cryptosporidiosis); and 
(E) Other toxins, including, but not limited to: 
(i) Ricin; and 
(i) Saxitoxin; 

(3) “Chemical warfare agents” include, but are not limited to, the follow- 
ing agents, or any analog of these agents, intended for use in war or other 
attack to cause disease or death in humans, animals, or plants: 

(A) Nerve agents, including, but not limited to: 

(i) Ethyl NN- dimethylphosphoramidocyanidate (Tabun, or GA); 

(ii) O-isopropyl methylphosphonofluoridate (Sarin, or GB); 

(iii) O-1,2,2-trimethylpropyl methylphosphonofluoridate (Soman, or 
GD); 

(iv) O-cyclohexyl methylphosphonofluoridate (cyclosarin, or GF); 

(v) O-ethyl S-2-diisopropylaminoethyl methylphosphonothiolate (VX); 

(vi) O-ethyl S-2-dimethylaminoethyl methylphosphonothiolate (medemo); 
and 

(vii) O-isobutyl S-2-diethylaminoethyl methylphosphonothiolate (VR); 
(B) Blood agents, including, but not limited to: 

(i) Hydrogen cyanide (AC); 

(ii) Cyanogen chloride (CK); and 

(iii) Arsine (SA); 
(C) Blister agents, including, but not limited to: 

(i) Mustards (H, HD (sulfur mustard), HN-1, HN-2, HN-3 (nitrogen 
mustard)); 

(ii) Arsenicals, including, but not limited to, Lewisite (L); 

(iii) Urticants, including, but not limited to, CX; 

(iv) Bis(2-chloroethylthioethyl) ether (agent T); and 

(v) Incapacitating agents, including, but not limited to, BZ; provided, 
however, that “incapacitating agents” shall not include any agent, the 
possession of which is otherwise lawful, that is intended for use for 
self-defense or defense of others; 
(D) Choking agents, including, but not limited to: 

(i) Phosgene (CG); 

Gi) Diphosgene (DP); and 

(iii) Chloropicrin; 
(EH) Pesticides; 
(F) Dioxins; 


39-13-8038 CRIMINAL OFFENSES 232 


(G) Polychlorinated biphenyls (PCBs); 
(H) Flammable industrial gases and liquids, including, but not limited 


to: 
(i) Gasoline; and 
(ii) Propane; and 
(I) Tear gases and other disabling chemicals, including, but not limited 
to: 


(i) 10-chloro-5, 10-dihydrophenarsazine (adamsite, or DM); 

(ii) 1-chloroacetophenone (CN); 

(iii) a-bromophenylacetonitrile (larmine, BBC or CA); 

(iv) 2-chlorobenzalmalononitrile (CS); 

(v) Dibenzoxazepine (CR); 

(vi) Oleoresin capsicum (OC); and 

(vii) 3-quinuclidinyl benzilate (BZ); provided, however, that “tear 
gases and other disabling chemicals” shall not include any agent, the 
possession of which is otherwise lawful, that is intended for use for 
self-defense or defense of others; 

(4) “Designated entity” means any entity designated by the United States 
department of state as a foreign terrorist organization in accordance with 
§ 219 of the Immigration and Nationality Act (8 U.S.C. § 1189), or by the 
United States department of the treasury as a specially designated national 
in accordance with 31 CFR part 500; 

(5) “Expert advice or assistance”: 

(A) Means advice or assistance derived from scientific, technical, legal 
or other specialized knowledge; and 

(B) Does not mean legal services provided to a defendant in relation to 
any action brought pursuant to this part, or pursuant to federal or state 
law; 

(6) “Financial institution” shall have the meaning provided in 31 CFR 
chapter X; 

(7) “Material support or resources”: 

(A) Means any property, tangible or intangible, or service, including 
currency or monetary instruments or financial securities, financial ser- 
vices, lodging, training, expert advice or assistance, safe houses, false 
documentation or identification, communications equipment, facilities, 
weapons, lethal substances, explosives, transportation, and personnel; 
and 

(B) Does not include medicine or religious materials; 

(8) “Nuclear or radiological agents” includes, but is not limited to: 

(A) Any explosive device designed to cause a nuclear yield, also known 
as an improvised nuclear device (IND); 

(B) Any explosive device utilized to spread radioactive material, also 
known as a radiological dispersal device (RDD); and 

(C) Any act or container designed to release radiological material as a 
weapon without an explosion, also known as a simple radiological disper- 
sal device (SRDD); 

(9) “Training” means instruction or teaching designed to impart a specific 
skill, as opposed to general knowledge; 
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(10) “Weapon of mass destruction” includes chemical warfare agents, 
biological or biologic warfare agents, weaponized agents, weaponized bio- 
logical or biologic warfare agents, nuclear agents, radiological agents, or the 
intentional release of industrial agents as a weapon; 

(11) “Weaponization” is the deliberate processing, preparation, packaging, 
or synthesis of any substance for use as a weapon or munition; 

(12) “Weaponized agents” are those agents or substances prepared for 
dissemination through any explosive, thermal, pneumatic, or mechanical 
means; and 

(13) “Weaponized biological or biologic warfare agents” include, but are 
not limited to, weaponized pathogens, such as bacteria, viruses, rickettsia, 
yeasts, fungi, or genetically engineered pathogens, toxins, vectors, and 
endogenous biological regulators (EBRs). 


History. Effective Dates. 
Acts 2002, ch. 849, § 1; 2011, ch. 497, § 3; Acts 2021, ch. 528, § 22. July 1, 2021. 
2021,.ch. 528, §.21, 


Amendments. 
The 2021 amendment added (D) to the defi- 
nition of “act of terrorism”. 


39-13-805. Commission of act of terrorism. 


(a) It is an offense for any person to commit an act of terrorism in this state. 
(b)(1) An act of terrorism is a Class A felony. 

(2) If the act of terrorism results in the loss of human life, the defendant 
shall be prosecuted and sentenced for first degree murder, under § 39-13- 
202, rather than under this section. 


History. Effective Dates. 
Acts 2002, ch. 849, § 1; 2021, ch. 528, § 20. Acts 2021, ch. 528, § 22. July 1, 2021. 
Amendments. 


The 2021 amendment added (b)(2). 


PART 9 
SURVEILLANCE BY UNMANNED AIRCRAFT 


39-13-903. Unlawful capture of image with intent to conduct surveil- 
lance a misdemeanor offense — Defense. 


(a) Subject to the exceptions set forth in § 39-13-902(a), a person commits an 
offense if the person: 

(1) Uses an unmanned aircraft to capture an image of an individual or 
privately owned real property in this state with the intent to conduct 
surveillance on the individual or property captured in the image; 

(2) Knowingly uses an image in a manner prohibited by § 39-13-902(b); 

(3) Without the venue owner or operator’s consent, uses an unmanned 
aircraft to intentionally capture an image of an individual or event at, or 
drop any item or substance into, an open-air event venue wherein more than 
one hundred (100) individuals are gathered for a ticketed event; 
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(4)(A) Knowingly uses an unmanned aircraft within or over a designated 
fireworks discharge site, fireworks display site, or fireworks fallout area 
during an event as defined in § 68-104-202, without the consent of the 
owner or operator of the event; and 

(B) For purposes of this subdivision (a)(4): 

(i) “Discharge site” means the area immediately surrounding the 
fireworks mortars used for an outdoor fireworks display; 

(ii) “Display site” means the immediate area where a fireworks 
display is conducted, including the discharge site, the fallout area, and 
the required separation distance from mortars to spectator viewing 
areas, but not including the spectator viewing areas or vehicle parking 
areas; and 

(iii) “Fallout area” means the designated area in which hazardous 
debris is intended to fall after a pyrotechnic device, including display 
fireworks, is fired; 

(5) Knowingly uses an unmanned aircraft over the grounds of a correc- 
tional facility; or 

(6)(A) Without the business operator’s written consent, knowingly uses an 

unmanned aircraft within two hundred fifty feet (250’) of the perimeter of 

any critical infrastructure facility for the purpose of conducting surveil- 

lance of, gathering evidence or collecting information about, or photo- 

graphically or electronically recording, critical infrastructure data; 

(B) As used in this subdivision (a)(6), “critical infrastructure facility” 
means: 

(i) An electrical power generation system; electrical transmission 
system, either as a whole system or any individual component of the 
transmission system; or electrical distribution substation; 

(ii) A petroleum refinery; 

(ii) A manufacturing facility that utilizes any hazardous substance, 
as defined in § 68-131-102, either in storage or in the process of 
manufacturing; 

(iv) A chemical or rubber manufacturing facility; 

(v) A petroleum or chemical storage facility; 

(vi) A water or wastewater treatment facility; 

(vii) Any facility, equipment, or pipeline infrastructure utilized in the 
storage, transmission, or distribution of natural gas or propane; 

(viii) Railroad yards and facilities not open to the general public; and 

(ix) A communication service facility; 

(C) This subdivision (a)(6) shall not prohibit an unmanned aircraft 
system from operating for commercial purposes in compliance with 
authorization granted by the Federal Aviation Administration. 

(b)(1) An offense under subdivisions (a)(1)-(5) is a Class C misdemeanor. 
(2) An offense under subdivision (a)(6) is a Class E felony. 
(c) Itis a defense to prosecution under this section that the person destroyed 
the image: 
(1) As soon as the person had knowledge that the image was captured in 
violation of this section; and 
(2) Without disclosing, displaying, or distributing the image to a third 
party. 
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History. substituted “subdivisions (a)(1)-(5) is a Class C 
Acts 2014, ch. 876, § 4; 2015, ch. 240, §§ 1-3; misdemeanor” for “this section is a Class C 
2016, ch. 788, § 1; 2019, ch. 40, § 1; 2019, ch. misdemeanor”. 
60, §§ 1, 2. 
Effective Dates. 


Amendments. Acts 2019, ch. 40 § 2. July 1, 2019. 
The 2019 amendment by ch. 40, inserted “, or Acts 2019, ch. 60, § 3. July 1, 2019. 


drop any item or substance into,” in (a)(3). 
The 2019 amendment by ch. 60, added Cross-References. 
(a)(6)(B)Gx); added (b)(2); and in present (b)(1), Penalty for Class E felony, § 40-35-111. 


PART 10 
BURGLARY 


39-13-1001. Part definitions — References to convictions for offenses 
of burglary. 


(a) As used in this part, unless the context otherwise requires, the terms 
“habitation”, “occupied”, and “owner” have the same meaning as defined in 
§ 39-14-401. 

(b) Any references to convictions for the offenses of burglary, under § 39- 
13-1002, aggravated burglary, under § 39-13-1008, or especially aggravated 
burglary, under § 39-13-1004, shall be deemed to include convictions for the 
applicable offense as each offense was defined under chapter 14, part 4 of this 
title prior to July 1, 2021. 


History. Effective Dates. 
Acts 2021, ch. 545, § 2. Acts 2021, ch. 545, § 19. July 1, 2021. 


39-13-1002. Burglary. 


(a) A person commits burglary who, without the effective consent of the 
property owner: 

(1) Enters a building other than a habitation, or any portion of the 
building, not open to the public, with intent to commit a felony, theft, or 
assault; 

(2) Remains concealed, with the intent to commit a felony, theft, or 
assault, in a building; 

(3) Enters a building and commits or attempts to commit a felony, theft, 
or assault; or 

(4) Enters any freight or passenger car, automobile, truck, trailer, boat, 
airplane, or other motor vehicle with intent to commit a felony, theft, or 
assault or commits or attempts to commit a felony, theft, or assault. 

(b) As used in this section, “enter” means: 

(1) Intrusion of any part of the body; or 

(2) Intrusion of any object in physical contact with the body or any object 
controlled by remote control, electronic or otherwise. 

(c) Burglary under subdivision (a)(1), (2), or (3) is a Class D felony. 
(d) Burglary under subdivision (a)(4) is a Class E felony. 


History. Effective Dates. 
Acts 2021, ch. 545, § 2. Acts 2021, ch. 545, § 19. July 1, 2021. 


39-13-1002 


Cross-References. 
Penalties for Class D and E felonies, § 40-35- 
111. 
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DECISIONS UNDER PRIOR LAW 


ANALYSIS 


1 Construction with Other Law. 
2. Relationship to Federal Law. 
2.5. Prosecution. 

| Lesser Included Offenses. 

8 Merger. 

9. Consent. 

11. Evidence Sufficient. 

15. Due Process Violation. 

16. Constitutionality. 

17. Construction. 


1. Construction with Other Law. 

For purposes of the burglary statute, a retail 
store does not effectively consent to a banned 
person’s entry into the store simply because 
that individual enters the store to carry on a 
commercial activity; and the failure to detect or 
to even prosecute a criminal act, criminal tres- 
pass, does not prohibit enforcement or prosecu- 
tion of subsequent criminal act. A retail store’s 
failure to recognize a banned individual who 
enters its buildings does not amount to assent 
in fact, whether express or apparent, for the 
banned individual to enter the retail store 
based on the statutory definition of effective 
consent. State v. Ivey, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 789 (Tenn. Crim. App. Oct. 
23, 2018), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 245 (Tenn. Mar. 26, 2020). 

There is no conflict between the repeat shop- 
lifting statute and the burglary statute because 
regardless of the reason for the ban from the 
retail establishment or whether a person had 
the requisite number of prior convictions for 
shoplifting, a person who enters a building 
without the effective consent of the owner and 
commits or attempts to commit a felony, theft, 
or assault may be prosecuted for burglary. If 
that person has four or more prior convictions 
for shoplifting in a two-year period, they may 
also be subject to enhanced punishment. State 
v. Welch, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 44 (Tenn. Crim. App. Jan. 23, 2019), 
affd, 595 S.W.3d 615, 2020 Tenn. LEXIS. 69 
(Tenn. Feb. 19, 2020). 

Burglary statute and the serial shoplifting 
statute prohibit different criminal offenses; the 
two offenses have different elements and the 
two statutes punish different wrongs. State v. 
Hefner, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 381 (Tenn. Crim. App. July 2, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
191 (Tenn. Mar. 26, 2020). 


2. Relationship to Federal Law. 
Defendant was improperly granted relief un- 
der § 2255 because it was once again law of 


circuit that defendant’s Tennessee aggravated 
burglary convictions categorically qualified as 
violent felonies under Armed Career Criminal 
Act, and defendant could not meet his burden of 
proving that two of his convictions occurred on 
same occasion. United States v. Brown, 957 
F.3d 679, 2020 FED App. 0126P (6th Cir.), 2020 
U.S. App. LEXIS 13269 (6th Cir. Apr. 24, 2020). 


2.5. Prosecution. 

Court declined to depart from precedent that 
permitted defendant to be charged with bur- 
glary because defendant could be prosecuted 
for theft of a retail establishment that was 
otherwise open to the public but that had 
banned defendant. State v. Lawson, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 632 (Tenn. 
Crim. App. Oct. 8, 2019), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 208 (Tenn. Mar. 
25, 2020). 


7. Lesser Included Offenses. 

Attempted theft was a lesser included offense 
of burglary indicted under subsection (a)(3) 
because it would have been impossible for the 
State to have proven defendant guilty of bur- 
glary without proving defendant attempted to 
commit theft; for the same reason, criminal 
trespass was also a lesser included offense. 
State v. Hefner, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 381 (Tenn. Crim. App. July 2, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 191 (Tenn. Mar. 26, 2020). 

Defendant waived for tactical reasons his 
argument that the trial court committed plain 
error by failing to instruct the jury on the lesser 
included offense of attempted theft because 
defendant’s cross-examination of the State’s 
witnesses and arguments to the jury focused on 
the criminal trespass element of burglary, not 
the attempt to commit theft element for which 
there was overwhelming evidence; as such, 
there were advantages to an “all or nothing” 
instruction where only burglary was charged. 
State v. Hefner, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 381 (Tenn. Crim. App. July 2, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 191 (Tenn. Mar. 26, 2020). 

Because defendant failed to make a written 
request for a jury instruction on attempted 
theft as a lesser included offense of burglary 
and failed to raise the issue in his motion for 
new trial, defendant waived the issue. State v. 
Hefner, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 381 (Tenn. Crim. App. July 2, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
191 (Tenn. Mar. 26, 2020). 
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8. Merger. 

Because, under T.C.A. § 39-14-402(a)(3), the 
crime of burglary was not complete until the 
person committed or attempted to commit a 
felony, theft, or assault, under a double jeop- 
ardy analysis, the statutory violations of theft 
and burglary in defendant’s case arose from the 
same act or transaction, and the trial court was 
required to merge the theft and assault convic- 
tions into the burglary conviction. State v. 
Smith, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 455 (Tenn. Crim. App. July 1, 2020). 


9. Consent. 

Trial court did not commit plain error by 
failing to specify whether “effective consent” 
related to entry into the building or to the theft 
because the jury instructions were clear enough 
for the jury to determine that defendant did not 
have consent to enter a store or to steal prop- 
erty; an asset protection associate of the store 
testified that defendant did not have permis- 
sion to enter the store and did not have permis- 
sion to conceal merchandise down his pants. 
State v. Hefner, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 381 (Tenn. Crim. App. July 2, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 191 (Tenn. Mar. 26, 2020). 

Because the jury charge on effective consent 
was at worst incomplete, not erroneous, and 
the issue was waived by defendant’s failure to 
make a contemporaneous objection. State v. 
Hefner, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 381 (Tenn. Crim. App. July 2, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
191 (Tenn. Mar. 26, 2020). 


11. Evidence Sufficient. 

Defendant was properly convicted of at- 
tempted aggravated burglary because he en- 
tered a townhouse through a window that he 
had left unlocked for the express purpose of 
entering the townhouse, claimed he was com- 
ing inside to retrieve some clothes he had left in 
a kitchen cabinet above the refrigerator when 
the resident confronted him, and the trial court 
discredited defendant’s excuse that he was en- 
tering the townhouse to retrieve his clothes as 
was his prerogative. State v. Lockridge, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 482 
(Tenn. Crim. App. June 29, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for burglary because the State 
was not required to establish beyond a reason- 
able doubt that a store was not open to the 
public; the evidence admitted at trial showed 
that defendant had received two notices from 
the store that he was prohibited from entering 
any store property. State v. Hefner, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 381 (Tenn. 
Crim. App. July 2, 2019), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 191 (Tenn. Mar. 
26, 2020). 
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Evidence was sufficient for a rational juror to 
have determined that defendant entered a 
store and committed a theft because an asset 
protection associate of the store observed defen- 
dant select five pairs of scrubs, conceal them in 
his pants, and proceed to the exit. State v. 
Hefner, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 381 (Tenn. Crim. App. July 2, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
191 (Tenn. Mar. 26, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions for felony murder during the 
attempt to perpetrate a burglary because he 
was armed and had the intent to rob the victim 
using his displayed handgun, when the victim 
opened the door defendant was caught at the 
entrance with his gun already pointed at the 
victim, and the testimony by a witness that the 
victim pushed defendant “out” reasonably in- 
ferred that some portion of defendant’s body 
had entered the home. State v. Love, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 399 (Tenn. 
Crim. App. July 9, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 571 (Tenn. Dec. 4, 
2019). 

Evidence supported defendant’s conviction 
for aggravated burglary, based upon a theory of 
criminal responsibility, because the evidence 
established that defendant was involved in 
planning the robbery of the victim in the vic- 
tim’s home, provided a BB gun and supplied a 
Sharpie for the purpose of painting the BB gun 
so that it would look like a real gun knowing 
that the BB gun was going to be used to rob the 
victim, provided the wrench which was used to 
repeatedly hit the victim during the robbery, 
and took a share of the stolen marijuana. State 
vy. Odom, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. July 12, 2019). 

Because defendant entered the retail estab- 
lishment without the effective consent of the 
establishment and subsequently committed a 
theft therein, the evidence was sufficient to 
support his conviction for burglary and defen- 
dant’s claim that the establishment effectively 
consented because he had previously been in 
the store lacked merit. State v. Lawson, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 632 
(Tenn. Crim. App. Oct. 8, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 208 (Tenn. 
Mar. 25, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for burglary of a motor vehicle 
as the evidence established defendant’s iden- 
tity; surveillance video showed defendant open- 
ing the door to the owner’s vehicle and rum- 
maging around inside, the owner testified that 
he did not give anyone permission to be inside 
his vehicle and take his change, and a detective 
and a courtesy officer at the apartment complex 
both identified defendant as the suspect. State 
v. Ervin, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 88 (Tenn. Crim. App. Feb. 12, 2020). 
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Although defendant claimed that defendant 
shot the victim in self-defense, the evidence 
supported defendant’s felony murder in the 
perpetration of a burglary conviction because 
defendant admitted to looking for the victim to 
recoup money, surveillance footage showed de- 
fendant approach the victim’s car with a gun 
drawn and open the door, a cartridge casing 
was found inside the car, and casings ejected to 
the right side of defendant’s gun. Defendant’s 
hand or the gun entered the car, accompanied 
by an intent to commit a felony, theft, or as- 
sault. State v. Glass, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 402 (Tenn. Crim. App. June 
9, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 553 (Tenn. Oct. 7, 2020). 

Evidence was sufficient to convict defendant 
of burglary, theft, and assault because defen- 
dant had been informed he was no longer 
allowed inside the store or on the store’s prop- 
erty; defendant, without the store’s consent, 
entered the store and attempted to leave with a 
cup of ice and a bag of peanuts without paying 
for the items; and, when confronted by a store 
employee, defendant hit him in the face. State 
v. Smith, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 455 (Tenn. Crim. App. July 1, 2020). 

Evidence was sufficient to sustain appellant’s 
burglary conviction under T.C.A. § 39-14- 
402(a)(3) where the proof adduced at trial re- 
vealed that he was served with a notice that he 
was banned from all Walmart properties for 
life, he then entered a Walmart store, took 
various items, exited the store, and fled when 
confronted by the police, and stolen merchan- 
dise discovered in his possession was worth 
approximately $43. State v. Hill, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 469 (Tenn. Crim. 
App. July 9, 2020). 

Evidence was sufficient to establish defen- 
dant’s identity as the perpetrator because the 
victim testified to being robbed by masked and 
armed men in the victim’s home, a police officer 
saw an individual matching the description of 
one of the assailants, a police dog tracked the 
individual to where defendant came out from 
behind a shed and said, “I give up,” a gun was 
found in a nearby trash can, the victim identi- 
fied defendant in a show-up identification, and 
defendant made incriminating statements dur- 
ing recorded telephone calls while in jail. State 
v. Ward, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 516 (Tenn. Crim. App. July 28, 2020). 

Evidence supported defendant’s conviction 
for aggravated burglary because the victim and 
defendant’s accomplice testified that the accom- 
plice came to the victim’s house to meet with 
the victim to engage in sexual activity and that 
defendant entered the victim’s house without 
permission, fired a gun, and took property from 
the victim by placing the victim in fear for the 
victim’s safety. State v. Rogers, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 747 (Tenn. Crim. 
App. Nov. 20, 2020). 
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Circuit court properly denied defendant’s mo- 
tion for new trial because a rational jury could 
have found beyond a reasonable doubt that 
defendant entered a house without consent and 
with the intent to commit theft the evidence 
was sufficient to support his aggravated bur- 
glary conviction where the owner did not know 
defendant or give him permission to be in his 
house, the house was in disarray, a television 
was taken off the wall and was lying on the 
floor of his kitchen near the open back door, 
officers observed three men run through the 
backyard and jump the fence, two were appre- 
hended, the third continued to flee, defendant 
was observed nearby and attempted to hide 
from an officer. State v. Whitelow, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 12 (Tenn. Crim. 
App. Jan. 8, 2021). 


15. Due Process Violation. 

Subsection (a)(3) does not violate the fair 
warning doctrine merely because it has not 
been for a significant period of time employed to 
the prosecution of burglaries where a person 
entered a building open to the public, without 
the consent of the owner, and committed or 
attempted to commit a felony, theft, or assault; 
the court presumes the legislature purposely 
included the phrase “not open to the public” in 
subsection (a)(1) and purposely excluded the 
same phrase from subsection (a)(3). State v. 
Bowens, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 791 (Tenn. Crim. App. Oct. 23, 2018), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
186 (Tenn. Mar. 26, 2020). 

Because the word “building” in subsection 
(a)(3) is not ambiguous, there is no ambiguity to 
resolve in favor of defendant under the rule of 
lenity; subsection (a) is not vague and a person 
of common intelligence is not forced to specu- 
late and therefore has fair warning about the 
conduct prohibited by subsection (a)(3). State v. 
Bowens, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 791 (Tenn. Crim. App. Oct. 23, 2018), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
186 (Tenn. Mar. 26, 2020). 

It was not the obvious intent of the legisla- 
ture to limit the word “building” in subsection 
(a)(3) to buildings not open to the public; “build- 
ing” is not ambiguous, and the plain meaning of 
“building” is a structure with walls and a roof, 
including buildings open to the public. State v. 
Bowens, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 791 (Tenn. Crim. App. Oct. 23, 2018), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
186 (Tenn. Mar. 26, 2020). 

In a case in which defendant was convicted of 
felony burglary, the appellate court found that 
defendant’s state and federal constitutional 
rights to due process were not violated because 
the burglary statute was not unconstitutionally 
vague and provided fair warning to a person of 
common intelligence that the person could be 
convicted of burglary for committing theft after 
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entering a building open to the public, knowing 
the owner had revoked its effective consent for 
the person to enter; and defendant knew that 
he had been banned from the stores. State v. 
Ivey, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 789 (Tenn. Crim. App. Oct. 23, 2018), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
245 (Tenn. Mar. 26, 2020). 

This statute is not unconstitutionally vague 
and provides fair warning to a person of com- 
mon intelligence that a person commits bur- 
glary if the person enters a building and com- 
mits a felony, theft, or assault after the owner 
revokes its consent for the person to enter. 
Thus, a person can burglarize a building open 
to the public under this statute. State v. Ivey, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 789 
(Tenn. Crim. App. Oct. 28, 2018), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 245 (Tenn. 
Mar. 26, 2020). 


16. Constitutionality. 

Burglary statute was not unconstitutionally 
vague because the term “building” as used in 
subsection (a)(3) was not limited to places “not 
open to the public” as it was in subsection 
(a)(1), and subsection (a)(3) was clear that 
when a person entered any building that was 
not a habitation, including one otherwise open 
to the public, without the effective consent of 
the owner and commits or attempts to commit a 
felony, theft, or assault therein, they may be 
prosecuted for burglary. State v. Welch, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 44 
(Tenn. Crim. App. Jan. 238, 2019), affd, 595 
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S.W.3d 615, 2020 Tenn. LEXIS 69 (Tenn. Feb. 
19, 2020). 


17. Construction. 

Legislature acted purposefully by omitting 
“not open to the public” from subsection (a)(3). 
State v. Hefner, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 381 (Tenn. Crim. App. July 2, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 191 (Tenn. Mar. 26, 2020). 

Subsection (a)(3) is not ambiguous or vague, 
and provides fair warning to individuals who 
enter a building without the owner’s effective 
consent and commit a felony, theft, or assault; 
subsection (a)(3) is applicable to both buildings 
open to the public and buildings not open to the 
public. State v. Hefner, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 381 (Tenn. Crim. App. July 
2, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 191 (Tenn. Mar. 26, 2020). 

Burglary statute was properly applied to 
defendants who entered a store without the 
effective consent of the owner and therein com- 
mitted a theft, felony, or assault, the statute 
was not vague as applied, and it was not 
ambiguous and provided fair warning to indi- 
viduals who enter a building without the own- 
er’s effective consent and commit a felony, theft, 
or assault. The court found no due process 
violation in construing the statute to be appli- 
cable to buildings open to the public, such as a 
retail stores, when consent to enter has been 
expressly revoked. State v. Welch, 595 S.W.3d 
615, 2020 Tenn. LEXIS 69 (Tenn. Feb. 19, 
2020). 


(a) Aggravated burglary is burglary, as described in § 39-13-1002, of a 


habitation. 


(b) Aggravated burglary is a Class C felony. 


History. 
Acts 2021, ch. 545, § 2. 


Effective Dates. 
Acts 2021, ch. 545, § 19. July 1, 2021. 


Cross-References. 
Penalty for Class C felony, § 40-35-111. 
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4. Evidence Sufficient. 
6. Sentencing. 
fs! Miscellaneous. 


4, Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions of three counts of rape of a 
child, one count of aggravated sexual battery, 
and one count of aggravated burglary; the vic- 
tim testified that a man she did not know came 


into her room and forced her to perform various 
sexual acts and DNA testing established be- 
yond a reasonable doubt that defendant was 
the perpetrator. Furthermore, victim’s mother 
testified that a screen was missing from her 
front window and defendant did not have per- 
mission to enter the home. State v. Morales, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 1103 
(Tenn. Crim. App. Aug. 29, 2012). 

Defendant was properly convicted of at- 
tempted aggravated burglary because he en- 
tered a townhouse through a window that he 
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had left unlocked for the express purpose of 
entering the townhouse, claimed he was com- 
ing inside to retrieve some clothes he had left in 
a kitchen cabinet above the refrigerator when 
the resident confronted him, and the trial court 
discredited defendant’s excuse that he was en- 
tering the townhouse to retrieve his clothes as 
was his prerogative. State v. Lockridge, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 482 
(Tenn. Crim. App. June 29, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated burglary be- 
cause it showed that defendant entered the 
victim’s home through a locked door while the 
victim was sleeping, he woke the victim in her 
bed while pointing a gun at her, and later 
robbed, raped, and kidnapped her. State v. 
Stumbo, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 552 (Tenn. Crim. App. July 23, 2018). 

Victim’s testimony that he was staying at a 
residence, a house, when defendant threatened 
him with the gun and robbed him was sufficient 
to support defendant’s conviction for aggra- 
vated burglary. State v. Gray, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 700 (Tenn. Crim. 
App. Sept. 14, 2018). 

Defendant entered the victims’ apartment 
armed with a handgun and pointed the gun at 
the victims while demanding money, and thus 
the evidence was sufficient to sustain his con- 
viction for employment of a firearm during the 
commission of a dangerous felony, aggravated 
burglary. State v. Austin, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 758 (Tenn. Crim. App. 
Oct. 5, 2018). 

Defendant entered the victims’ apartment 
without their consent with the intent to commit 
a theft, and thus the evidence was sufficient to 
sustain his conviction for aggravated burglary. 
State v. Austin, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 758 (Tenn. Crim. App. Oct. 5, 
2018). 

Evidence that the victim saw defendant, who 
she knew, and others driving around in her 
neighborhood despite not knowing anyone who 
lived there, saw defendant hiding behind a tree 
in her yard acting as a lookout, and then saw 
the vehicle they had been driving in pull into 
her driveway and two others run from the side 
of her home was sufficient to support defen- 
dant’s conviction for facilitation of aggravated 
burglary. State v. Williams, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 116 (Tenn. Crim. App. 
Feb. 22, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated burglary and 
theft of property; defendant’s transfer of prop- 
erty stolen during the burglary was a rational 
connection between his possession of the stolen 
property and his participation in the aggra- 
vated burglary, and regardless of who went 
inside, defendant benefitted from the proceeds 
of the aggravated burglary and theft and aided 
his co-defendant in the commission of the of- 
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fenses. State v. Odom, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 160 (Tenn. Crim. App. Mar. 
12, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 533 (Tenn. Dec. 9, 2019). 

Defendant was properly convicted of, and 
sentenced for, aggravated burglary and sexual 
battery because the evidence showed that he 
entered the victims’ apartment in the early 
morning hours, grabbed one victim on the but- 
tocks while she was asleep, was in possession of 
an alarm clock belonging to another victim 
when confronted by the residents of the apart- 
ment, and, while two of the witnesses were 
unable to identify him at trial, nearly each 
witness who encountered him around the time 
of the offense testified that his appearance had 
changed at the time of trial, and the trial court 
considered relevant factors and imposed a sen- 
tence consistent with the purposes and prin- 
ciples of the Sentencing Act. State v. Jones, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 338 
(Tenn. Crim. App. June 5, 2019), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 459 (Tenn. 
Sept. 18, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of facilitation of aggravated 
burglary, as the jury could have reasonably 
inferred from the evidence that defendant pro- 
vided substantial assistance in the burglary by 
opening the window but he did not originally 
intend to benefit from the proceeds of the bur- 
glary. State v. Kiser, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 340 (Tenn. Crim. App. June 
6, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 473 (Tenn. Sept. 18, 2019). 

Evidence supported defendant’s conviction 
for aggravated burglary, based upon a theory of 
criminal responsibility, because the evidence 
established that defendant was involved in 
planning the robbery of the victim in the vic- 
tim’s home, provided a BB gun and supplied a 
Sharpie for the purpose of painting the BB gun 
so that it would look like a real gun knowing 
that the BB gun was going to be used to rob the 
victim, provided the wrench which was used to 
repeatedly hit the victim during the robbery, 
and took a share of the stolen marijuana. State 
v. Odom, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 419 (Tenn. Crim. App. July 12, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated burglary be- 
cause he conceded he entered the boarding 
house illegally by using a mallet to break the 
lock on the front door and the victim’s owner- 
ship interest in his bedroom extended to the 
common areas, including the main door. State 
v. Spencer, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 66 (Tenn. Crim. App. Feb. 5, 2020). 

Evidence that defendant was seen in close 
proximity to the victims moments before he 
entered the back seat of one victim’s car just 
before they were found shot in the cemetery 
and several inmates testified they heard defen- 
dant and/or codefendant admit to murdering 
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and robbing the victims after luring them to the 
cemetery was sufficient to support defendant’s 
convictions. State v. Alston, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 296 (Tenn. Crim. App. 
Apr. 24, 2020). 

Evidence was sufficient to convict defendant 
of felony first degree murder by killing the 
victim after committing aggravated burglary 
by entering her apartment without her consent 
because a group of people set out to locate and 
confront the victim’s son; defendant and the 
other men entered the victim’s apartment with- 
out invitation; he shot the victim after she was 
unable to provide them with her son’s where- 
abouts; and he had the opportunity for reflec- 
tion prior to the act of killing. State v. Kelso, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 316 
(Tenn. Crim. App. May 4, 2020), appeal denied, 
— §$.W.3d —, 2020 Tenn. LEXIS 567 (Tenn. 
Sept. 16, 2020). 

Evidence was sufficient to establish defen- 
dant’s identity as the perpetrator because the 
victim testified to being robbed by masked and 
armed men in the victim’s home, a police officer 
saw an individual matching the description of 
one of the assailants, a police dog tracked the 
individual to where defendant came out from 
behind a shed and said, “I give up,” a gun was 
found in a nearby trash can, the victim identi- 
fied defendant in a show-up identification, and 
defendant made incriminating statements dur- 
ing recorded telephone calls while in jail. State 
v. Ward, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 516 (Tenn. Crim. App. July 28, 2020). 

Evidence was sufficient to support second 
and third defendants’ convictions for aggra- 
vated robbery, theft, conspiracy, aggravated 
burglary, and firearms offenses, as it showed 
that first defendant devised a plan to conduct a 
home invasion and steal stuff, he enlisted oth- 
ers, including second and third defendants, to 
carry o ut the plan, and the group carried out 
the plan, which included the use of masks, 
gloves, and a gun to take the items from the 
victim’s home. State v. Morales, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. Sept. 18, 2020). 

Evidence was sufficient to convict defendant 
of two counts of aggravated burglary because 
defendant forced his way into the second vic- 
tim’s house on April 13, 2018, by kicking in the 
back door; once inside, he took a jewelry box; 
after defendant was apprehended at the scene 
of that burglary, the authorities discovered he 
possessed coins and gift cards taken in an April 
10, 2018 burglary of the first victim’s house; the 
first victim identified the coins and gift cards as 
hers; defendant admitted in pretrial state- 
ments to the police that he committed both 
offense; and the jury chose to credit the State’s 
proof over defendant’s claims that he had not 
committed the offenses and that a detective had 
testified untruthfully. State v. Eaker, — S.W.3d 
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—, 2020 Tenn. Crim. App. LEXIS 657 (Tenn. 
Crim. App. Oct. 7, 2020). 

Evidence supported defendant’s conviction 
for aggravated burglary because the victim and 
defendant’s accomplice testified that the accom- 
plice came to the victim’s house to meet with 
the victim to engage in sexual activity and that 
defendant entered the victim’s house without 
permission, fired a gun, and took property from 
the victim by placing the victim in fear for the 
victim’s safety. State v. Rogers, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 747 (Tenn. Crim. 
App. Nov. 20, 2020). 

Defendant’s motion for judgment of acquittal 
was properly denied as the evidence was suffi- 
cient to sustain his convictions for aggravated 
burglary, vandalism, theft of property, and 
evading arrest by motor vehicle and on foot as 
he was the perpetrator of the offenses because 
the victim’s front door was pried open, and a 
crowbar was near the door; the victim’s garage 
door was open, and several tools from her 
garage were strewn on the lawn; a deputy 
testified that a man matching defendant’s de- 
scription approached the scene of the burglary, 
had words with the deputies, and fled in a van 
registered to defendant’s wife; the van crashed 
into a ditch, and no one was present in the van; 
and defendant subsequently confessed to the 
offenses. State v. Simmons, — $.W.3d —, 2020 
Tenn. Crim. App. LEXIS 804 (Tenn. Crim. App. 
Dec. 22, 2020). 

Circuit court properly denied defendant’s mo- 
tion for new trial because a rational jury could 
have found beyond a reasonable doubt that 
defendant entered a house without consent and 
with the intent to commit theft the evidence 
was sufficient to support his aggravated bur- 
glary conviction where the owner did not know 
defendant or give him permission to be in his 
house, the house was in disarray, a television 
was taken off the wall and was lying on the 
floor of his kitchen near the open back door, 
officers observed three men run through the 
backyard and jump the fence, two were appre- 
hended, the third continued to flee, defendant 
was observed nearby and attempted to hide 
from an officer. State v. Whitelow, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 12 (Tenn. Crim. 
App. Jan. 8, 2021). 


6. Sentencing. 

Trial court did not abuse its discretion by 
imposing partial consecutive sentencing and a 
total effective sentence of life plus 24 years for 
first degree felony and premeditated murder, 
aggravated robbery, attempted aggravated rob- 
bery, aggravated burglary, and employment ofa 
firearm; defendant committed six distinct vio- 
lations of the law and the trial court properly 
applied the dangerous offender category after 
making the necessary findings, which included 
in part his long history of being a drug dealer 
and being affiliated with a gang. State v. Aus- 
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tin, — S.W.3d —, 2018 Tenn. Crim. App. LEXIS 
758 (Tenn. Crim. App. Oct. 5, 2018). 


7. Miscellaneous. 

Supreme Court reversed the U.S. Court of 
Appeals for the Sixth Circuit’s judgment that a 
defendant who was convicted of unlawfully 
possessing a firearm, in violation of 18 U.S.C.S. 
§ 922, was not subject to a minimum sentence 
of 15 years’ imprisonment under the Armed 
Career Criminal Act (“ACCA”) because his con- 
viction under T.C.A. § 39-14-403 did not fall 
within the ACCA’s definition of “burglary”; as 
used in the ACCA, the term “burglary” included 
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burglary of a structure or a vehicle that had 
been adapted or was customarily used for over- 
night accommodation. United States v. Stitt, — 
U.S. —, 139 S. Ct. 399, 2018 U.S. LEXIS 7167 
(Dec. 10, 2018). 

Defendant had to be resentenced for violating 
18 U.S.C.S. §§ 922(¢)(1) and 924(e) because, 
under the Nance decision, a Tennessee convic- 
tion for aggravated burglary was a violent 
felony for purposes of the Armed Career Crimi- 
nal Act. United States v. Herron, — F.3d —, — 
FED App. —, 2020 U.S. App. LEXIS 1831 (6th 
Cir. Jan. 21, 2020). 


39-13-1004. Especially aggravated burglary. 


(a) Especially aggravated burglary is: 


(1) Burglary, as described in § 39-13-1002, of a habitation or building 


other than a habitation; and 


(2) Where the victim suffers serious bodily injury. 
(b) For the purposes of this section, “victim” means any person lawfully on 


the premises. 


(c) Especially aggravated burglary is a Class B felony. 
(d) Acts which constitute an offense under this section may be prosecuted 
under this section or any other applicable section, but not both. 


History. 
Acts 2021, ch. 545, § 2. 


Effective Dates. 
Acts 2021, ch. 545, § 19. July 1, 2021. 


Cross-References. 
Penalty for Class B felony, § 40-35-111. 


DECISIONS UNDER PRIOR LAW 


ANALYSIS 


2 Multiple Convictions for Same Act Pro- 
hibited. 

Sentencing Factors. 

Evidence Sufficient. 

Elements. 


a 


2. Multiple Convictions for Same Act 
Prohibited. 

Because defendant was convicted of both 
especially aggravated burglary and aggravated 
assault based on the same serious bodily injury 
to the victim, defendant’s especially aggravated 
burglary conviction had to be reduced to aggra- 
vated burglary. State v. Fykes, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 441 (Tenn. Crim. 
App. July 22, 2019). 


3. Sentencing Factors. 

Trial court did not err by applying enhance- 
ment factor three to defendant’s convictions for 
especially aggravated burglary, employment of 
a weapon during the commission of a danger- 
ous felony, especially aggravated burglary, and 
conspiracy to commit especially aggravated 


burglary because the jury found that defendant 
caused serious bodily injuries to the husband 
and the wife, making them both victims for the 
offenses. State v. Calles, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 796 (Tenn. Crim. App. 
Oct. 25, 2018). 


4, Evidence Sufficient. 

Evidence was sufficient to convict defendant 
of especially aggravated burglary and aggra- 
vated assault because defendant did not reside 
at the victim’s house and he entered without 
the victim’s effective consent as he did not have 
a key to the victim’s house, and he entered by 
throwing a cinder block through a window; and 
the victim suffered serious bodily injury as she 
had significant swelling and pain, a broken 
nose, a fractured jaw, multiple contusions, and 
permanent vision impairment. State v. Fykes, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 441 
(Tenn. Crim. App. July 22, 2019). 

Evidence supported defendant’s burglary 
conviction because video surveillance showed 
someone in clothing similar to defendant’s en- 
tering and exiting the victim’s apartment, a 
gray beanie with defendant’s DNA and a boot 
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print matching defendant’s boot were found 
nearby, the victim’s computer and a knife from 
the apartment were found along the path taken 
by defendant, defendant pawned a ring from 
the apartment, defendant’s cell phone was used 
to search for information about a stabbing, and 
defendant confessed the crime to a jail inmate. 
State v. McLawhorn, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 686 (Tenn. Crim. App. Oct. 
20, 2020). 


5. Elements. 
Although evidence of defendant’s threat ap- 
proximately two or three hours before the as- 
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sault did not constitute a prior bad act, even if 
the evidence constituted a prior bad act, the 
record would support a finding that it was 
admissible to show defendant’s intent when he 
entered the victim’s house because a conviction 
for especially aggravated burglary required the 
State to prove that defendant entered the vic- 
tim’s house with intent to commit a felony, theft 
or assault. State v. Fykes, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 441 (Tenn. Crim. App. 
July 22, 2019). 
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